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Executive Summary

1. Background

1.1. Historically, lending has been “relationship driven” and banks have often been
viewed as partners of the borrower. This approach has proved beneficial for both the
borrower and the lenders. In the last three decades, globally, lending has moved from
involving a single lender to involving multiple lenders via syndicated lending. This has
allowed preservation of the benefits of relationship lending, as the lead lender has
typically been a relationship lender, while allowing for several additional advantages
such as greater access to capital for borrowers, mitigating large exposure risk for
banks, allowing non-bank players such as insurance and pension funds to access this
market, allowing longer tenor loans, as well as allowing lower credit quality borrowers

to access the market due to participation of alternate capital providers in this market.

1.2 As volumes in the primary syndication market increased, demand for secondary
trading also developed to allow for liquidity and risk management. To cater to this
demand, banks started secondary trading of loans and this market is now well
developed in many countries across the world. Several associations like the Loan
Syndications and Trading Association (LSTA) in the USA, the Loan Market Association
(LMA) in Europe, Middle East and Africa, and the Asia Pacific Loan Market Association
(APLMA) in the Asia Pacific region have played an active role in the development of

the secondary market for corporate loans.

1.3. In the Indian context too, various regulatory measures aimed at promoting sale of
corporate loans, both standard and Non-Performing Assets (NPAs) have been
undertaken by the Reserve Bank of India (RBI), which include permitting transfer of
borrowal accounts from one bank to another, take-out financing, inter-bank
participation certificates, transfer of assets through securitization and direct
assignment of cash flows, guidelines on sale of stressed assets by banks, and very
recently, permitting banks to sell certain loans (availed domestically) through

assignment to eligible External Commercial Borrowing (ECB) lenders.
2. Need for a Task Force

2.1 While banks have been successful in transferring a significant quantum of their

stressed loan portfolio to Asset Reconstruction Companies (ARCS) in recent years,
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the inter-bank bilateral transactions of loan accounts have been relatively infrequent.
As regards the securitization market, it has mostly evolved in the retail segment and

there has been no major break-through in the corporate portfolio.

2.2.0n April 4, 2019, in the First Bimonthly Monetary Policy Meeting for the year 2019-
20, it was announced that RBI would constitute a Task Force to examine the
development of secondary market for corporate loans in India and make
recommendations to facilitate rapid development of this market. The Task Force was
constituted under the Chairmanship of Shri T. N. Manoharan!. The Terms of
Reference of the Task Force are to review the existing state of the market for loan
sale/transfer in India as well as the international experience in loan trading and, to

make recommendations on:

() required policy/regulatory interventions for facilitating development of secondary

market in corporate loans, including loan transaction platform for stressed assets;

(i) creation of a loan contract registry to remove information asymmetries between
buyers and sellers, its ownership structure and related protocols such as

standardization of loan information, independent validation and data access;

(iii) design of the market structure for loan sales/auctions, including online platforms

and the related trading and transaction reporting infrastructure;

(iv) need for, and role of, third party intermediaries, such as servicers, arrangers,

market makers, etc.;

(v) appropriate measures for enhanced participation of buyers and sellers in loan

sale/transfer; and,

(vi) any other matter incidental to the issue.

2.3 The composition of the Task Force is as under:

1 [Shri T.N. Manoharan, Chairperson
Chairman, Canara Bank

2 |ShriV. G. Kannan, Member
Chief Executive, Indian Banks’ Association

1 RBI Press Release 2018-2019/2797 dated May 29, 2019
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3 |Shri Bahram Vakil, Member
Founding Partner, AZB and Partners

4 |Dr. Anand Srinivasan, Member
Additional Director (Research), CAFRAL

5 |Dr. Sajjid Z. Chinoy, Member
Chief India Economist, J P Morgan

6 |Shri Abizer Diwaniji, Member

Head of Financial Services, EY India

3. Approach/ Methodology adopted by the Task Force

The Task Force held eight meetings in Reserve Bank of India, Mumbai between June
and August, 2019. Details of the meetings are given in Annex |. During these
meetings, the Task Force interacted with all stakeholders including public sector,
private sector and foreign banks, corporates, industry bodies, ARCs, other regulators
(SEBI, IRDAI, PFRDA), investment management firms, law firms, stock exchange,
clearing house, depositories, information utility entities and credit rating agencies.The
Task Force also consulted with offshore law firms and investment management firms
to get alternate perspectives related to development of secondary market in other
countries. The task force has made recommendations to develop the secondary
market keeping in mind the interests of two primary players in this market — banks &
borrowers. In addition, the recommendations are guided by the goal of having new
types of investors participate in this market — specifically insurance companies,
pension funds and international funds focusing on investing in loans. Lastly, the Task
Force’s recommendations are guided by international best practices suitably adapted

for the Indian context.
4. Findings and Recommendations of the Task Force

4.1 The Task Force believes that an active secondary market will deliver significant
benefits to banks, borrowers and other market participants. For banks, the principal
benefits would be capital optimization, liquidity management and risk management.
This would in turn lead to additional credit creation at the economy wide level. For
borrowers, the principal benefits would inter alia be lower cost of capital, greater credit
availability, and developing new relationships with bank and non-bank providers of
capital. The development of a secondary loan market will also enable enhanced return
opportunities for smaller banks, NBFCs, insurance companies, pension funds and
hedge funds. Also, an active secondary market for corporate loans may result in a

vi
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productive and optimal deployment of capital by banks which will have a consequential
positive impact from a fiscal perspective for the Government. Thus, there is a strong
economic case for a regulatory push to facilitate development of secondary market for
corporate loans. Lastly, the Task Force foresees a huge potential for an
institutionalised secondary market for corporate loans in India, especially given the

heavy reliance on bank finance by large Indian borrowers.

4.2 The Task Force is of the view that the secondary market for loans in general has
not evolved to the scale of its potential. Principal factors that have impeded
development of this market are absence of a systematic loan sales platform, lack of
standardization in documentation and legal factors. Additionally, there is a lack of
active participants and lack of an effective price discovery mechanism. Developing the
secondary market for corporate loans would require enablers both on the demand as
well as supply side. Some of the important enablers include changes in the regulatory
framework for loan sales, broad-basing of the participant base, development of
specialised entities required for expansion of secondary market, creation of market

infrastructure like sales platform, and standardisation of documents and practices.

4.3 The overall market microstructure of the corporate debt market in India is also yet
to evolve. Both the primary and the secondary segments of the corporate debt market
continue to be dominated by issuance of bonds by infrastructure and financial services
companies while the share of manufacturing firms is negligible. The Task Force is of
the opinion that a well-developed secondary loan market could result in an efficient
price discovery mechanism, especially for lower rated entities including the
manufacturing sector, as the loan gets churned multiple times during its lifetime
thereby reflecting the prevailing market perceived price. Consequentially, this could

further facilitate the development of the corporate bond market as well.

4.4 The Task Force has come out with several recommendations to promote the
development of the secondary market for corporate loans in India. The important
recommendations include (1) Setting up of a Self-Regulatory Body (SRB) (as
commonly referred to as SRO — Self Regulatory Organisation in the overseas markets)
of participants which will finalise detailed modalities and formulate guidelines for
various market participants (2) Standardize documentation (3) Setting up a Central

Loan Contract Registry (CLCR) (4) Enable virtual information sharing with various

vii
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repositories to facilitate transactions and lastly, (5) Development of a suitable
/appropriate menu of benchmark rates to be commissioned by the SRB along with
FBIL.

4.5 The principal regulatory changes that have been recommended are (1) Amending
/provision of clarifications with respect to the extant regulations applicable to, inter-
alia, securitization, asset reconstruction, Foreign Portfolio Investors (FPI) and ECB (2)
Amending regulations at SEBI, IRDA and PFRDA to enable broad basing the market
with effective participation of non-banking entities such as mutual funds, insurance
firms and pension funds and (3) Stamp duty exemptions/clarifications. To facilitate
effective lender coordination, the Task Force recommends that the SRB may consider

a minimum ticket size for trading as a percentage of the loan outstanding.

4.6 In addition to the above, RBI may introduce incentives to deepen the market from
time to time. The Government of India can prescribe Key Performance Indicators
(KP1s) for the Public Sector Banks (PSBs) which may encourage secondary sale of

loans. The detailed recommendations are given in chapter J.
5. Transition Provisions

5.1 To enable implementation of various recommendations of the Task Force in a non-
disruptive manner and at the same time to ensure that the platform to be established
for facilitating sale of corporate loans has the requisite liquidity to be able to achieve

its objectives, the task force recommends the following transition provisions:

e All new corporate loans and the existing corporate loans due for refinancing or
renewal should comply with the standardisation of documents norms. In
consultation with Indian Banks Association (IBA)/Finance Industry
Development Council (FIDC), the SRB may specify standardized documents
for all such loans with a notified date from which these loans shall be compliant
to new standards.

¢ Within a reasonable period of setting up of the proposed sales platform as duly
notified by the SRB, which shall not be more than 3 months, all the loan sales
in respect of the above said loans should be mandated to be transacted on the
said platform;

e All the other existing corporate loans which do not fall due for renewal or
refinancing shall comply with the standardisation of documentation and other

viii
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norms set by the SRB and shall be enabled to be transacted in the loan sales
platform within the timeframe stipulated as under which shall run from the

above-mentioned notified date

Category Timeframe

Aggregate single borrower 2 years
exposures across banks and
NBFCs above %1000 crores

Aggregate single borrower 3 years
exposures across banks and
NBFCs from 500 crores to 1000

crores

All other corporate loans which do 4 years
not fall due for renewal or

refinancing

5.2 For the optimal sequencing of the market, the Task Force recommends that term
loans be prioritized for sale in the secondary market. Subsequently, depending upon
the experience gained, other categories of loans like revolving credit facilities (cash
credit, credit card receivables, etc.), assets with bullet repayment and non-fund based
facilities should follow suit.
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Chapter A — Introduction

A.1. Current Ecosystem of Secondary Market for Corporate Loans

1. Presently, the secondary market for corporate loans in India involves inter-bank
transactions including Financial Institutions (FIs) undertaken on an ad-hoc basis
through transfer of borrowal accounts from one bank/FI to another, inter-bank
participation certificates, take-out financing, securitisation/assignment transactions

and sale of stressed assets by banks to ARCs.

2. Regulatory stipulations since 19882 allow banks to transfer the borrowal accounts
from one bank to another subject to certain safeguards. Subsequently, in the light of
the operational freedom granted to banks on the various aspects of credit
management, banks have been advised vide circular dated May 10, 2012 to put in
place a Board approved policy with regard to take-over of accounts from another bank.
In addition, before taking over an account, the transferee bank should obtain

necessary credit information from the transferor bank.

3. Further, vide circular dated December 31, 19883, the Reserve Bank issued
guidelines on inter-bank participations with a view to provide an additional instrument
for evening out short term liquidity within the banking system, provide some degree of
flexibility in the credit portfolio of banks and to smoothen the working of consortium
arrangements. The participation could be with or without risk sharing. As regard
participations with risk sharing, the issuing bank will repay the amount of participations
together with interest to the participant bank on the date of maturity, excepting when
the risk has materialised. In the case of the issuing bank, the aggregate amount of
participations would be reduced from the aggregate advances outstanding. Such
transactions will not be reflected in the individual borrower's accounts but will be only
netted out in the General Ledger. The participating bank would show the aggregate

amount of such participations as part of its advances.

2 RBI circular CPC.BC.95/279-A-88 dated 8 October 1988 read along with circulars IECD.No.PUD.227/ C.446(PL)88/89 dated
November 7, 1988, IECD.N0.20/08.12.01/97-98 dated December 2, 1997 and DBOD.No.BP.BC-104/21.04.048/2011-12 dated
May 10, 2012 regarding ‘Transfer of Borrowal Accounts from One Bank to Another’

3 RBI circular DBOD.No.BP.BC.57/62-88 dated December 31, 1988 on Inter-Bank Participations
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4. Subsequently, vide circular dated February 29, 20004, the Reserve Bank had
permitted take-out financing by banks assuming either full or part credit risk, a
mechanism designed to enable them to avoid asset-liability maturity mismatches that
may arise out of extending long tenor loans to infrastructure projects. Under the
arrangements, banks financing the infrastructure projects will have an arrangement
with a FI for transferring to the latter the outstanding in their books. There are several
variants of the take-out finance but typically they are either in the nature of
unconditional take-out finance or conditional take-out finance though it may involve

assuming full credit risk or part of the same.

5. The Reserve Bank has also issued guidelines on transfer of assets through
securitization and direct assignment of cash flows vide circular dated May 7, 2012 read
along with circular dated February 1, 2006°, which involves pooling of homogeneous
assets and the subsequent sale of the cash flows from these asset pools to investors.
The securitization market is primarily intended to redistribute the credit risk away from
the originators to a wide spectrum of investors who can bear the risk, thus aiding
financial stability and provide an additional source of funding. Further, to ensure
orderliness of the market and alignment of the interests of the originators and the
investors, Minimum Holding Period (MHP) and Minimum Retention Requirement
(MRR) have also been prescribed. The securitization market has evolved gradually
over the last decade, although the growth has been mostly in retail asset backed and

mortgaged backed securities as shown below.

4 RBI Circular DBOD.No.BP.BC.144/21.04.048-2000 dated February 29, 2000 on Income Recognition, Asset Classification,
Provisioning and other related matters and Capital Adequacy Standards - Takeout Finance

5 RBI Circulars DBOD.No.BP.BC-103/21.04.177/2011-12 dated May 7, 2012 and DBOD.NO.BP.BC.60 / 21.04.048/2005-06
dated February 1, 2006 regarding Guidelines on Securitisation of standard assets.
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Evolution of securitization market in India
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6. As regards stressed assets, extant guidelines of RBI on sale of stressed assets by
banks dated September 1, 2016 envisage the development of a vibrant market for
stressed assets by facilitating the creation of a pool of prospective buyers through an
auction process which results in a market determined price discovery mechanism.
While inter-bank transactions in the secondary market for standard assets has not
seen much liquidity, the ARC model for stressed assets has witnessed significant
activity with banks off-loading their stressed assets to ARCs to clean up their balance
sheets. The existing recovery ecosystem is fairly well diversified with around 24 ARCs
registered with RBI which are currently operating in the market. This ecosystem has
been gradually strengthened by a slew of effective regulatory measures to ensure a
swift resolution of stressed assets. Some of the important facilitating regulations under

the prevailing system are given below:

i. The guidelines on sale of stressed assets facilitate debt aggregation by
Securitisation Companies (SCs)/ Reconstruction Companies (RCs) through a
Swiss Challenge Method, wherein the SC/RC which has already acquired the
highest significant stake is given preference through the bidding mechanism.
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ii.  There are no specific ceilings or flooring limits on the extent of debt an ARC
can take over from banks.

iii. Various resolution strategies adopted by an ARC include taking over or
changing the management of the business of the borrower, sale or lease of the
business of the borrower, restructuring or rescheduling of debt and enforcement
of security interest, referring the borrowers under IBC, etc.

iv.  The extant guidelines do not prohibit banks from taking over standard accounts
from SCs/RCs. Accordingly, in cases where SCs/RCs have successfully
implemented a restructuring plan for the stressed assets acquired by them,
banks may, at their discretion, with appropriate due diligence, take over such
assets after the ‘specified period’ provided that the account performed
satisfactorily during the ‘specified period’. However, a bank cannot at any point
of time take over from SCs/RCs the assets they have themselves earlier sold.

v. Further, keeping in view the greater role envisaged for ARCs in resolving
stressed assets as also the recent regulatory changes® governing sale of
stressed assets by banks to ARCs, the minimum Net Owned Fund (NOF)
requirement for ARCs has been stipulated at 100 crore on an ongoing basis.

vi.  The extant guidelines permit 100 per cent foreign direct investment (FDI) in
ARCs under the automatic route. Also, Foreign Institutional Investors (FlIs)
/Foreign Portfolio Investors (FPIs) are permitted to invest up to 100 per cent of

each tranche in security receipts issued by ARCs.

7. Banks have been successful in transferring a significant quantum of their loan
portfolio to ARCs through the course of time, with an enhanced trend evidenced in the

recent years as given below.

(X inCr)

Book Value of | FY 2018-19 | FY 2017-18 FY 2016-17 | FY 2015-16
Assets  taken
over by ARCs
from banks/Fls 379383 323662 256653 225862

Source: Supervisory Returns

6 RBI Circular DBR.N0.BP.BC.9/21.04.048/2016-17 dated September 1, 2016 on Guidelines on Sale of Stressed
Assets by Banks
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8. As such, the ARCs which enjoy a collective market share of 90% or more in terms
of Asset Under Management (AUM) have outstanding Security Receipts (SRs)
aggregating to %1.01 lakh Cr (held by the Trusts and banks) which is reflective of the

activeness of the ARC market.

Name of SC/RC SRs Outstandm(g;isnc::nr)March 31, 2019
Edelweiss Asset Reconstruction Company Limited 46423.59
JM Financial Asset Reconstruction Company Limited 14043.83
Asset Reconstruction Company (India) Ltd 11901.5
Asset Care Enterprise Ltd 9320.48
Phoenix ARC Pvt Ltd., Mumbai 7890.58
Invent Assets Securitisation & Reconstruction Pvt Ltd 4231.2
Suraksha Asset Reconstruction Private Limited 3943.88
Reliance Asset Reconstruction Co Ltd 2113.58
Alchemist Asset Reconstruction Company Ltd. 2084.58
Total 101953.22

Source: Supervisory Returns

9. Further, the Prudential Framework for Resolution of Stressed Assets issued by
Reserve Bank on June 7, 20197 stipulates that the Resolution Plan (RP) put in place
by the lenders may involve any action including sale of the exposures to other entities
/ investors. Hence, the prudential framework enables sale of stressed standard assets,

which are in default, as part of the resolution process.

10. Very recently, the Reserve Bank vide circular dated July 30, 2019 has permitted
banks to sell, through assignment, certain loans (availed domestically for capital
expenditure in manufacturing and infrastructure sector if classified as Special Mention
Account (SMA)-2 or NPA, under any one time settlement with lenders) to eligible ECB
lenders provided, the resultant external commercial borrowing complies with all-in-
cost, minimum average maturity period and other relevant norms of the ECB

framework.

11. As may be seen, the Reserve Bank has undertaken several initiatives over the
years to facilitate sale of borrowal accounts through various channels. However,
despite the above measures, the secondary market for loans has not fully evolved

owing to various factors mentioned in the next paragraph.

7 RBI Circular DBR.No.BP.BC.45/21.04.048/2018-19 dated June 7, 2019 on Prudential Framework for Resolution
of Stressed Assets
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A.2. Impediments for the growth of the Secondary Market

1. The Task Force is of the view that the secondary market in its present form faces
some major challenges as given below, some of which are also experienced by the

corporate bond market:

a) lack of a sufficient number of active participants,

b) lack of an effective, reliable and diligent price discovery mechanism,

c) absence of a systematic loan sales platform,

d) lack of standardisation in loan and transfer documentation,

e) information asymmetry,

f) issues of stamp duty during diligence and transfer, processes for recreation or
re-perfection of security, etc,

g) Issues in registration process,

h) Regulatory restrictions and

i) Lack of adequate incentives for stakeholders

2. The secondary market for loans in general has not fully evolved to the scale of its
potential owing to the above mentioned factors. As regards the securitization market,
it has mostly evolved in the retail segment and there is no significant activity in relation
to corporate loans. Further the prevailing securitisation/assignment guidelines® do not
permit transactions in NPAs. The inter-bank bilateral transactions of loan accounts are
very few. Further, the ARC model for stressed assets encounters certain other major
challenges like capital constraints, pricing, market related constraints in aggregation
of loans from all the creditors, availability of expertise to enable turnaround of the

acquired stressed entities, etc.

A.3. Benefits of an active Secondary Market

The various benefits envisaged by the Task Force for the various stakeholders through

an active secondary market include the following:

8 RBI Circulars DBOD.No.BP.BC-103/21.04.177/2011-12 dated May 7, 2012 and DBOD.NO.BP.BC.60 /
21.04.048/2005-06 dated February 1, 2006 regarding Guidelines on Securitisation of standard assets
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1. Benefits for Lenders

Vi.

Vii.

Capital Optimisation: Banks can unlock their capital by down selling their

exposures towards certain identified borrowers which may help them in taking
advantage of new lending opportunities. As such, the secondary market can
serve as an effective tool to actively manage their loan portfolios to comply with
regulatory capital requirements on an ongoing basis. Further, this will facilitate
transferring exposures post-implementation in the case of project finance loans
to providers of long term capital outside the banking system.

Liquidity Management: The secondary market can help banks in managing their

asset liability mismatches by facilitating liquidation of a long term exposure and
deployment of those funds to meet unforeseen obligations.

Price Discovery Mechanism: A well-developed secondary loan market could

result in an efficient price discovery mechanism as the loan gets churned
multiple times during its lifetime thereby reflecting the prevailing market
perceived price. This would in turn facilitate appropriate pricing of future loan
assets of same borrower/sector.

Exposure_management: An effective secondary market for corporate loans

could enable adherence by banks to the large exposure framework prescribed
by the Reserve Bank of India®.

Risk Management: The banks can mitigate their potential concentration risk in

respect of a specific borrower group, sector, geography, maturity duration etc.
which was not initially envisaged at the time of loan origination.
Opportunities for Smaller banks: All banks may not get the opportunity to

participate in large and highly creditworthy lending exposures at the time of
origination. However, the secondary market can enable them participate in such
exposures at a later stage.

Crystallizing losses: In respect of potentially stressed borrowers, the secondary

market helps the banks in reducing the overall cost related to recovery
proceedings as the lenders can go for an immediate realization of value even

before the borrower defaults.

9 RBI Circular DBR.N0.BP.BC.43/21.01.003/2018-19 dated June 3, 2019 on Large Exposure Framework
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2. Benefits for Borrowers

Widening of lenders base: It enables the larger borrowers to widen their lenders

base thereby avoiding funding uncertainties associated with having banking
relationship with one or few lenders. It helps the borrowers to have better
access to market participants with different risk appetites by multiple trenching
of loans basis security coverage, maturity, etc.

Ease of Borrowing: The secondary market for corporate loans helps the

borrower by enabling a single point of contact for their borrowing needs (Facility
Agent) and quicker loan tie-ups.
Refinancing Options: A borrower can also use this mechanism to retire the

existing loans and avail funds/debt at a lower cost.

3. Benefits for the Government of India

Optimal capital infusion in PSBs: As the overall quality of credit administration
process at banks will improve through an active secondary market for corporate
loans, the same may result in a productive and optimal deployment of capital
by banks which will have a consequential positive impact from a fiscal
perspective for the Government of India in optimizing the capital infusion in
PSBs.

General positive impact on the economy: A better secondary market will widen
the sources of capital, raise transaction volumes, allow skilled/specialist capital
to get involved, provide replacement capital with time horizons that match the
revised reality of the underlying borrower, all of which may improve the health

of the financial and real sector of the economy.

4. Other Benefits Envisaged

Development of Corporate Bond Market: An effective price discovery

mechanism through the secondary market for corporate loans may
consequentially facilitate the development of a deep bond market. Such price
discovery would spur innovations in the securitisation market as well as
invigorate dormant markets such as corporate Credit Default Swaps (CDS).

Acquisition of Controlling Stake: The secondary market may provide a platform

for the specialist investors who may buy a large portion of a distressed
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borrower’s debt, potentially with a view to acquire controlling stake in the
company.

iii.  Opportunities in Stressed Entities: An investor may participate in the loan

obligation of a stressed entity through the secondary market to influence the
borrower’s insolvency or resolution process based on its assessment of the
probability of reviving the company and make profit from any upside value of
the business. In some cases, the investor may also take a view that the
recovery through breakup value of assets or via insolvency will be sufficient to
give a decent return on the original investment.

iv.  Improving origination standards: A robust secondary market would provide with

early warning signals regarding riskiness of the debt being held by the banks
which would incentivize improving the underwriting and origination standards.

v.  Positive impact on performance: Further, empirical research!® has established

that the borrowers of traded loans of reputed arrangers perform better than the
borrowers of non-traded loans, which can be possibly attributed to the fact that
the data on traded loans is accessible to all the interested stakeholders thereby

incentivizing the borrowers of traded loans to improve performance.

A.4. Major Enablers for the development of a Secondary Market

1. Supervisory data of the RBI indicates that 96,303 borrowers have an aggregate
credit exposure of %5 cr and above from the banking system, with 266 of them having

an aggregate exposure of ¥5000 cr or above. Granular data is as given below.

Ticket-wise Exposure Details

Aggregate Credit Exposure Number of Aggregate Exposure to
from the Banking System Borrowers Banking System by these
(as on June 30, 2019) borrowers (R in cr)
%5 crto %250 cr 91995 21,66,801
(95.53%) (22.11%)
%250 cr to 500 cr 1883 6,57,927

10 Does secondary loan market trading destroy lenders’ incentives? by Robert M. Bushman, The University of North Carolina
at Chapel Hill, Kenan-Flagler Business School and Regina Wittenberg-Moerman, The University of Chicago Booth School of
Business dated November 2, 2009
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(1.95%) (6.71%)
500 cr to 1000 cr 1118 7,77,586
(1.16%) (7.94%)
1000 cr to ¥2000 cr 641 8,81,337
(0.67%) (8.99%)
%2000 cr to %5000 cr 400 12,53,644
(0.41%) (12.79%)
>Z5000 cr 266 40,61,710
(0.28%) (41.46%)
Source: CRILC

In India, the corporates continue to predominantly depend on banks for their financial

needs. Notwithstanding the various steps taken by the government, Reserve Bank of

India and various other regulators to augment alternative sources of credit flow to the

economy, the desired results have not been significantly visible and the corporate

sector’s over-reliance on bank borrowing appears to continue.

2. The Task Force foresees a huge potential for an institutionalised secondary market

for corporate loans in India, especially given the heavy reliance by borrowers on bank

finance as mentioned above. Developing the secondary market for corporate loans

would require enablers both on the demand as well as supply side. Some of the

important enablers would include the steps to remove the impediments as listed at

para A.2 above. These issues are dealt with in detail in subsequent chapters.
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Chapter B — International Experience

B.1. Genesis of the Secondary Market

1. Historically, banks have originated loans and held them to maturity. Lending has
been “relationship driven” and banks are viewed as partners of the borrower. This
approach has historically proved beneficial for both the borrower and the lenders. In
the last three decades, globally, lending has moved from involving a single lender to
involving multiple lenders via syndicated lending. This has allowed preservation of the
benefits of relationship lending, as the lead lender has typically been a relationship
lender while allowing for several additional advantages of loan syndication. As
volumes in the primary syndication increased, demand for secondary trading also
developed to allow for liquidity and risk management. Realizing this, banks started
secondary trading of loans and it is now instituionalised in international financial

markets.

2. Under the originate-to-distribute models, banks originate loans, earn fees in the
process, and then distribute the loans to other investors through securitization,
syndication or outright sale. Several associations like the Loan Syndications and
Trading Association (LSTA) in the USA, the Loan Market Association (LMA) in Europe,
Middle East and Africa, and the Asia Pacific Loan Market Association (APLMA) in the
Asia Pacific region have played an active role in the development of the secondary

market.

B.2. Evolution of the Secondary Market in US

1. Initially, like any other market, banks in US too held the loans in their books till
maturity. The secondary market for leveraged loans (loans to companies with non-
investment grade ratings) started evolving during the 1990s as the default rates for
these loans started rising sharply owing to recession. In the process, a new distressed
secondary market for leveraged loans evolved and loans emerged as an institutional
asset class and were not only held by banks but were also sold to other banks, mutual
funds, insurance companies, structured vehicles, pension funds and hedge funds. The
broader investor base resulted in a significant growth in the volumes of the loans being
originated in the primary market and subsequently traded in the secondary market.
Thereatfter, to facilitate the drafting of standard trading documentation and standard
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market practices, the Loan Syndication and Trading Association (LSTA) was formed
in 1995.

2. The market has continuously evolved with the annual secondary loan trade volumes
recorded as high as USD 720 bn during 2018*L. In terms of traded asset classes, the
market in US can be segregated into leveraged loans (non-investment grade)
constituting 46%, investment grade loans constituting 38% and middle market loans
(upto $500mn) constituting the remaining 16% of the traded loans. The outstanding
leveraged loans traded in the LSTA has been significantly higher over the years as

depicted below:

Outstanding Leverage Loans (USD bn)
in LSTA

$1,200
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Source: LSTA

3. The primary participants in the secondary loan market of the US are banks, Loan
Mutual Funds (MFs), Insurance Companies, High Yield Funds and participants
through Collateralized Loan Obligations (CLOs)!?. The participant base has

significantly shifted towards CLOs and MFs over the last few years as shown below.

1 Loan Syndications and Trading: An Overview of the Syndicated Loan Market: Lending & Secured Finance 2019
12 CLO investors comprise Banks, Insurers, Pension funds, Hedge funds, Structured Credit funds, CLO managers etc

12
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Leveraged Loan Investors (2018)

Others
35%

CLOs
50%

Loan Mutual Funds
15%

Leveraged Loan Investors
(2010)

CLOs
38%

Others 50%

Loan Mutual Funds
12%

Source - LSTA

4. The development and deepening of the secondary market appears to have
benefitted the primary market in improving the loan origination standards. The trend in
the overall credit facilities and commitments under the Shared National Credit (SNC)
Portfolio in the USA reflected significant growth over the years. The SNC Program is

governed by an interagency agreement among the Board of Governors of the Federal
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Reserve System, the Federal Deposit Insurance Corporation and the Office of the
Comptroller of the Currency. The program enables review of risk in the largest most

complex credits shared by multiple regulated financial institutions.

Overall Credit Facilities and Commitment Trends under SNC
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The decline in SNC facilities during 2018 was mainly on account of the increase in the
minimum commitment prescription from USD 20 mn to USD 100 mn with effect from
January 1, 2018.

B.3. Evolution of the Secondary Market in Europe

1. The growth in borrowing requirements in Europe during the 1970s had witnessed
loan facilities traditionally provided on a bilateral basis, increasingly replaced by larger
credit lines from a pool of lenders, and then by loan facilities syndicated to the wider
market. Up to the mid-1990s, participation in the secondary loan market in Europe was
dominated by a small number of US banks, predominantly investment banks,
specialist debt traders and vulture funds, with activity focused on the distressed
market. However, from the mid-1990s onwards, institutional investors and other non-
bank financial institutions increasingly looked to the secondary loan market to invest
their money. Today's secondary loan market is utilised by a diverse and vast number
of participants, including investment banks, commercial banks, hedge funds, pension
funds, private equity funds and specialist loan brokers, each looking to transact in par,
near par and/or distressed debt. In addition, government agencies, such as the Irish
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National Asset Management Agency (NAMA), were set up to buy non-performing debt

as a result of the 2007-2009 financial crisis.

2. In order to address the issues of standardization of practices, a group of banks
formed the Loan Market Association (LMA) in 1996. The loan volumes have since
increased significantly and stood at Euro 1000 bn during 2018%3.

QUARTERLY LOANS BY WORLD REGION
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3. While LSTA prescribes more of standards/recommendations which do not have a
binding character, LMA follows a rule based approach. The time taken for settlement
in LMA is 10 to 20 days and the enforcement mechanism adopted by LMA in penalising
defaulters has led to a highly disciplined market as against the recommendatory nature
of approach adopted by LSTA. While due diligence is mostly undertaken before
execution of the trade, the time taken in settlement is reportedly on account of

documentation processes.

4. Membership of the LMA currently stands at over 600, covering more than 50
nationalities, and consists of banks, non-bank lenders, borrowers, law firms, rating
agencies and service providers. The LMA has expanded its activities to include all

aspects of the primary and secondary syndicated loan markets.

B.4. Evolution of the Secondary Market in Asia Pacific Region

1. The Asia Pacific Loan Market Association (APLMA) is a pan-Asian association to
promote growth and liquidity in the primary and secondary loan markets of the Asia-
Pacific region. Founded in 1998 by a core group of founding member banks, the
APLMA together with the LMA, LSTA and other associations monitors global market

13 Loan Market Association — An Overview: Lending & Secured Finance 2019
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trends as part of its effort to more closely integrate the Asian loan markets into an

increasingly globalized loan market.

2. The APLMA has been focusing on the creation, promotion and updation of the

documentation for syndicated loan transactions. The APLMA also assists the market

participants in their day to day loan market activities viz., term sheets, mandate letters,

confidentiality letters, templates for secondary market transactions, etc. The traded

volumes in Asia Pacific Region are given below.

120

100

Velume (USD bn)*

Source: APLMA

Report of the Task Force on the Development of Secondary Market for Corporate Loans

Asia Pacific (ex-Japan) Volume

—olume

e Numiber of deals

1018 2018 3018 4016 1017 2017 oy 407 1018 2018 3018

* Inchades all majar currencies (USD, ELR, JPY, AUD, HKD, SG0, NZD, GEF, CAD, offshare CNY) syndicated and efub laans based an country of risk.

4018

1019

00

250

200

50

Number of deals

16



Chapter C — Proposed Anatomy of a Secondary Market Transaction

The origination of the loan transaction takes place in the primary market; it is where
the lenders lend directly to the borrowers. Following the completion of the transaction,
the loan becomes "free for sale", subject to the terms and conditions contained in the
credit facility agreement and applicable law. The secondary loan market refers to the
sale of the loans by the originating lenders to purchasers of the loan and subsequent
sales. The proposed changes to the secondary market system are expected to
significantly augment the market depth. The various stages involved in a sale process
along with proposed architecture of the secondary loan market are detailed in the

subsequent paragraphs.
C.1. Posting of an identified asset for sale

1. The sale shall commence when a prospective seller decides to sell an identified
asset. The selling bank shall post the identified asset along with the bid document
setting out details of borrower, exposure proposed to be sold, process for bidding,
timelines etc. on a sale platform proposed to be built by the Central Loan Contract
Registry (CLCR). Sellers can also specify if bidding is via Swiss challenge method or
any other method in accordance with internal board approved policies and applicable
laws. Anyone who accesses the Platform will first see an annotated list of invitations
to offer sale of loan contracts which will be put up by prospective sellers. It is not
necessary that a sale on the platform must take place via an auction process (whether
one or multiple rounds) — the manner of sale (including a bilateral arrangement) may

be determined entirely by the seller and where relevant, the buyer.

2. The prospective buyers shall express interest in the particular loan through the sale
platform. Once a prospective buyer expresses interest in a particular loan contract, the
proposed buyer will be required to provide Know Your Customer (KYC) details to the
seller via the platform. Upon receipt of the buyer’s expression of interest and furnishing
of KYC details, the seller will have the option to accept or reject such expression of
interest. If accepted, the buyer will be required to enter into a non-disclosure
agreement (“NDA”) with the seller.

3. The parties must be aware of any restrictions contained in the underlying credit

facility agreement regarding the type of entity to whom loans can be transferred.
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However, these would be addressed through inclusion of standardized enabling
covenants in the loan document at the time of origination itself. Banks must be required
to adopt standardized enabling covenants in the underlying credit facility agreement
at the time of origination of loan.

C.2 Due Diligence

1. The prospective buyer may wish to undertake due diligence on the loan asset
proposed to be acquired. Upon signing the Non-Disclosure Agreement (NDA), the
prospective buyer will be provided access to a data room / server where execution
versions of the underlying contracts and relevant information and documents are
stored. With access to the information on loan contracts, the buyer will conduct a due

diligence on the documents.

2. Information sharing between the Registrar of Companies (RoC), Central Registry of
Securitisation Asset Reconstruction and Security Interest (CERSAI), Information Utility
(IVU) and the Platform should be facilitated such that the buyer can verify details of
security interests and perfection related filings with the ROC, CERSAI, IU via / access
through the Platform. The other specific issues in respect of due diligence and

confidentiality aspects have been discussed in subsequent chapters.
C.3 The Bidding Process

1. If satisfied with the information on the underlying contract, bid process as prescribed
under the Bid Document shall be followed, including detailed negotiations regarding
the underlying terms and conditions, the pricing, the facility and specific tranche, the
form of purchase and other related aspects etc. A deal ticket containing the term sheet
to be issued both by the designated official of the buyer and the seller shall be
independently confirmed by another designated official of the same two parties. This
is a usual practice in international markets to avoid execution of unauthorized deals.
Post negotiations, the parties shall confirm intention to complete the transaction by
execution of a term sheet followed by final transfer documentation. Accordingly, the

transaction shall be confirmed by both the parties on the sales platform as well.

2. If more than one potential buyer express interest, provide KYC details and
undertake due diligence, then the ‘best bid’ as determined by bid process on the sales

platform may be selected for execution of the transaction. The transfer documentation

18
Report of the Task Force on the Development of Secondary Market for Corporate Loans



shall be standardised by the self-regulatory body to avoid any ambiguity in the transfer

process.
C.4 Consent from the Parties

1. The standardized credit facility agreement and transfer documentation shall contain
comprehensive provisions in which all relevant parties (including the borrower’s
consent, if required) agree that, subject to other conditions to any transfer set out in
the said credit facility agreement being complied with, they consent to the sale

transaction.

2. There could be cases where borrower consent is deemed in the credit facility
agreement, for sale in the secondary market. The agreement may also provide for
intimation to the borrower whose consent cannot be withheld beyond a stipulated
reasonable period. There can be cases, where borrower consent is deemed so long
as the sale in the secondary market is only to identified buyer or to an institution within
a designated class or where the sale is to any buyer other than those mentioned

(Negative list).

3. In the context of Indian law, where no borrower consent requirement is expressly
prescribed, the transfer of contractual rights and obligations would not require
borrower consent. International practice indicates that generally the borrower consent
is deemed. However, in certain cases, borrowers who have the negotiation leverage
may ensure incorporation of a restrictive covenant in the credit facility agreement
(Negative list). The Task Force expects the Indian market to develop in a similar

manner.
C.5 The Transaction Mechanism

1. The transaction shall result in the lender disposing of its loan commitment (fully or
partially depending upon the extent of sale), with the new lender assuming a direct
contractual relationship with the borrower. Internationally, the secondary market
transaction of the loans take place through novation, assignment, funded participation
and unfunded risk participation. In a funded participation agreement, the buyer takes
a participating interest in the selling lender's commitment. The lender remains the
official holder of the loan, with the participant owning the rights to the amount

purchased. Unfunded risk participation is a type of off-balance sheet transaction in
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which a bank sells its exposure in respect of a contingent obligation to another financial
institution. Final movement of principal funds in case of risk participation takes place

only in the event of default, like in the case of credit default options.

2. In the Indian context, extant guidelines already permit banks to transfer assets
through direct assignment of cash flows vide circular dated May 7, 2012 read along
with circular dated February 1, 20064, which involves single standard asset or a part

of such an asset or a portfolio of such assets.

3. In view of the foregoing, the Task Force recommends the following forms of transfer
mechanisms in the proposed secondary market for corporate loans to transfer the loan

from the seller to the buyer.
a) Assignment

Assignment is understood to be a transfer from one person to another (respectively
the transferor and the transferee) the whole or part of an existing right or interest
in intangible property presently owned by the assignor. As a matter of legal
principle, there can only be an assignment of rights but not the “burden of a

contract”.

Under this mechanism, the selling banks can transfer the asset in full or part or a
portfolio of such assets to the purchasing entity through an assignment document.
The transfer through assignment should be absolute (.i.e., an unconditional
transfer), duly executed by the existing lender, the new lender and notified in writing
to the borrower and any other agent under the credit facility agreement.

b) Novation

In legal parlance, a transaction can be said to be a “novation” if there is transfer of
rights and obligations from one party to another. As a rule, obligations cannot be
assigned without the consent of the promisee and when such consent is given, it
is a novation resulting in substitution of liabilities (along with transfer of rights). In
other words, ‘Novation’ is a mechanism through which a lender can effectively
‘transfer' all its rights and obligations under the credit facility agreement. The

process of transfer by novation effectively cancels the existing lender's obligations

14 RBI Circulars DBOD.No.BP.BC-103/21.04.177/2011-12 dated May 7, 2012 and DBOD.NO.BP.BC.60 / 21.04.048/2005-06
dated February 1, 2006 regarding Guidelines on Securitisation of standard assets.
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and rights under the loan, while the new lender assumes identical new rights and
obligations in its place. The contractual relationship between the transferring lender
and the parties to the credit facility agreement ceases and the new lender enters
into a direct relationship with the borrower, the agent and the other lenders. At the
time when the new lender becomes a party to the facility agreement, the loan could

be either fully or partially drawn, if it is a term loan facility.

The transfer by way of novation may be effected by the execution of appropriate
documents (including Transfer Certificate) and must provide for transfer of rights
and liabilities. The approach of novation would be most relevant in case of transfer
of non-fund based facilities.

4. In both the above transfer mechanisms, the sale shall be only on cash basis and
the consideration shall be received not later than at the time of transfer of assets which
shall be effected within the stipulated time limit from the date of execution of the term
sheet. In the initial phase, only assignment and novation modes of sale of asset are
recommended. As the market matures, the other modes of transfers such as funded

and unfunded risk participation may also be considered.
C.6 Execution of Transaction:

The final stage of the transaction involves execution of the transaction documents,
completion of conditions including receipt of consent from borrower, facility agent and
security trustee (if stipulated under the underlying credit documentation), effecting the
change in the record of ownership at the CLCR and funds settlement at the settlement
bank. The borrower/ seller/ Security Trustee shall make filings with the relevant
registries (including 1U, ROC, CERSAI, Sub-Registrar of Assurances) for perfecting
and the transfer of underlying security interests wherever applicable. It is, however,
recommended that the security be created in favour of a security trustee such that on
assignment of loans, no security transfer/perfection requirements with registry bodies

is required
C.7 Post Sale Aspects:

1. The sale consideration should be market-based and arrived at in a transparent
manner. The sale shall result in immediate legal separation of the selling bank from

the assets which are sold, to the extent of sale transaction and / or except to the extent
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of MRR. The assets should stand completely isolated from the selling bank (to the
extent of sale transaction and / or except to the extent of MRR), after its transfer to the
buyer, i.e., put beyond the selling bank’s as well as its creditors' reach, even in the

event of bankruptcy of the selling/assigning/transferring bank.

2. The selling bank should effectively transfer all risks/ rewards and rights/ obligations
pertaining to the asset and shall not hold any beneficial interest in the asset after its
sale (to the extent of sale transaction and / or except to the extent of MRR). The buyer
should have the unfettered right to pledge, sell, transfer, assign or exchange or
otherwise dispose of the assets free of any restraining condition. The selling bank shall
not have any economic interest in the assets after the sale and the buyer shall have
no recourse to the selling bank for any expenses or losses that may materialize

subsequent to the transaction.

3. Any re-schedulement, restructuring or re-negotiation of the terms of the underlying
agreement/s effected after the transfer of assets to the buyer, shall be binding on the
buyer and not on the selling bank except to the extent of MRR. The transfer of assets
from selling bank must not contravene the terms and conditions of any underlying
agreement governing the assets and all necessary consents from obligors (including

from third parties, where necessary) should have been obtained.

C.8 Process Flow

The proposed process flow of a sale transaction with indicative timelines is given
below:

Sr. Steps Description Timelines
No.

1. | Posting of potential | » Prospective sellers (referred to as | T-X1

loan asset on sellers) to post details of portfolio /
CLCR/Sales Portal loan accounts proposed to be sold
along with Bid along with a bid document setting out
Document details of borrower, exposure

proposed to be sold, process for

bidding, timelines etc. (“Bid

Document”) to be standardised and
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prescribed by the self-regulatory
body.

» Prospective buyers (referred to as
buyers) who access the Platform will
first see an annotated list of
invitations to offer sale of loan
contracts which will be put up by
prospective sellers.

» The prospective buyers may express
interest in the particular loan through

the portal.

[Note: Sellers can specify terms and
process of bidding including if bidding is
via Swiss challenge method etc in
accordance with internal board approved
policies and applicable laws. Any
specified bidding terms — standard terms
and conditions for bidding as prescribed
by the self-regulatory body would be
universally applicable on the transactions
undertaken in the sales platform.]

2. | Prospective buyer’s
expression of

interest

» Once a buyer expresses interest in a
particular loan contract, it will be
required to provide KYC details to the
seller via the Platform.

» Upon receipt of the buyers
expression of interest and KYC
details, the seller will have the option
to accept or reject such expression of

interest.

T-X2
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» If accepted, the buyer will be required
to enter into a non-disclosure

agreement (“NDA”) with the seller.

[Note: Template NDAs to be provided on
the Platform]

3. | Access to data

room

Upon signing the NDA, the prospective
buyer will be provided access to a data
room / server where execution versions of
the underlying contracts and relevant

information and documents are stored.

[Note: As there may be stamp duty
implications for storing and accessing
these documents outside the State in
which these documents are stamped, it is
recommended that — (1) parties should be
exempt from payment of stamp duty for
documents accessed for conducting a
due diligence; or (2) execution versions
should be shared with appropriate
representations and warranties by the
seller in the transfer documentation about
the authenticity and completeness of such

documents]

T-X3

4. | Buyer due diligence

» With access to the information on
credit facility agreement, the buyer
will conduct a due diligence on the
documents and information available
in the public domain.

» There should be information sharing
between the ROC, CERSAI, IU and
the Platform such that the buyer can

verify details of security interests and

T-X4
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perfection
ROC, CERSAI,
through the Platform.

related filings with the

IU via / access

5. | Submission of Bid | » If satisfied with the information on the | T
and Bid process underlying contract, the buyer will
propose a purchase consideration
amount through the portal.
» Bid process as prescribed under the
Bid Document to be followed -
including detailed negotiations etc.
6. | Acceptance of Bid | Post negotiations, the parties may concur | T+1
to execute the transaction or may decline
to proceed. In the event of concurrence,
the parties will confirm intention to
complete the transaction by execution of
the term sheet — this can be binding or
non-binding (as indicated by the seller
under the Bid Document- unless the
parties subsequently agree differently).
7. | Request for | Facility Agent sends request for consent | T+2
Consent from all the relevant stakeholders
8. | Receipt of Consent | Consent received from all the|T+5
stakeholders
9. | Execution of | The final stage will involve- T+7 (for
transaction > execution of transaction documents, | Standard
documents and | » Effecting the change in the record of | assets)
assignment ownership at the CLCR, documents | T+15 (for
exchange via a regulated settlement | stressed
agent and funds settlement at the | assets)

settlement bank on DVP 1 basis

respectively.
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10. | Perfection of | Borrower/ seller/ Security Trustee to | T+10 (for
novation/ make filings with the relevant registries | standard
assignment of loan | (including IU, ROC, CERSAI, Sub- | assets)
and security Registrar of Assurances) for perfecting | T+20 (for

assignment of the loan and underlying | stressed
security interests assets)
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Chapter D - Proposed Architecture for the Secondary Market

D.1 Transferrable Asset Classes

1. For the optimal sequencing of the market, the Task Force recommends that term
loans be prioritized for sale in the secondary market. Subsequently, depending upon
the experience gained, other categories of loans like revolving credit facilities (cash
credit, credit card receivables, etc.), assets with bullet repayment and non-fund based
facilities should follow suit.

2. In order to widen the horizon of participants, both standard and non-performing

loans may be permitted for sale under the secondary market.

3. In the overseas markets, there is no threshold determined for trading in corporate
loans. However, in the Indian context, it is considered necessary to restrict the overall
number of holders of a corporate loan at any given point of time. Therefore, it is
recommended that the SRB may stipulate the minimum ticket size that shall be eligible
for sale. The Task Force is of the view that 5% or 10% of the loan outstanding can be

a reasonable threshold limit in this regard.

D.2. Self-Regulatory Body (SRB)

1. The Reserve Bank may facilitate, within three months from the date of acceptance
of the recommendations of this Task Force, the formation of a SRB, similar to LSTA,

LMA or APLMA, which may be assigned the following responsibilities to:

a) specify standard documentation and covenants,

b) periodically review the documentation and covenants,

C) ensure standardization of practices,

d) implementation of transition provisions for existing corporate loans,

e) promote growth, liquidity, efficiency and transparency of the secondary market
for corporate loans in alignment with the broad regulatory objectives,

f) review and notify the minimum threshold eligible for sale on the basis of
granular data available from time to time,

g) evolve detailed guidelines for the facility agents,

h) devise the disclosure standards for the borrowers and also to address the issue

of confidentiality, MNPI, NDA and related aspects,
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i) initiate discussion with banks and IU to establish the CLCR by working out the
detailed design structure, infrastructure, technological aspects, nature of
incorporation, ensuring legal sanctity of its operations, executing agreements
with other agencies, etc.,

j) work out the eligibility criteria for accreditation of various market intermediaries
like facility agents, security trustees, investment bankers, arrangers, law firms,
valuation agencies, etc. Applications may be invited for the above roles from
interested entities and accreditation may be granted after appropriate due
diligence of their financials, past track record, fit and proper criteria, etc.,

k) notify a small menu of external benchmarks in consultation with FBIL, to be
adopted by all the lenders to facilitate standardization,

[) collate, analyze and disseminate relevant market data to stakeholders and

m) providing training and education to member banks & other stake holders on

secondary markets.

2. The SRB may be an association set-up by Scheduled Commercial Banks, Public
Financial Institutions and other related entities, and may be incorporated as a Section
8 Company under the Companies Act, 2013 similar to FIMMDA or FEDAI. All the initial
activities undertaken by the SRB shall be in close consultation and concurrence with
the Reserve Bank of India. It is suggested that the SRB may interact with LMA, LSTA
or APLMA as deemed appropriate to commence its operations and carry out its

mandate in a time bound manner.

D.3. Market Participants

1. Banks and NBFCs are currently the only participants in the primary and secondary
loan market. Additionally, domestic and foreign investors participate in distress debt
via ARCs. Internationally, secondary loan market is utilized by diverse and vast
number of participants including investment banks, commercial banks, hedge funds,
pension funds, loan mutual funds, insurance companies, private equity funds and
specialist loan brokers. In the Indian context, with a view to boost the secondary
market, it is essential to widen the spectrum of participants. The recommendations of

the Task Force in this regard are discussed below.

2. While scheduled commercial banks are expected to actively participate in the

proposed secondary market, other players including RBI registered Non-Banking
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Financial Companies (NBFCs), ARCs (for stressed assets), Public Financial
Institutions, Insurance Companies registered with IRDAI, Pension Funds registered
with PFRDA, Mutual Funds, Alternate Investment Funds (AlFs) and FPIs registered
with SEBI may also be permitted to participate in the market to provide liquidity and

ensure orderly development of the market.

3. Currently, securitization is permitted only for pool of homogenous assets. RBI may
consider permitting single loan securitization to incentivize investors to acquire loans

through secondary market mechanism.

4. Foreign Portfolio Investors (FPIs) are presently allowed to invest in stressed assets
through SRs issued by ARC or they directly invest in Non-Convertible Debentures
(NCDs)/bonds issued by borrowers. FPIs are not permitted to acquire any NPAs
directly from banks / NBFCs. These FPIs have to come through the ARCs to
participate in the distressed loan market. These prescriptions limit competition and
interest in NPA sales by banks and probably results in lower recoveries for banks and
create other related issues. The Task force is of the opinion that there is an urgent
need to address this dichotomy. Many industry participants with whom the Task force
interacted also observed that this structure limits participation by FPIs due to the

following reasons:

i. Only a handful of ARCs are active and have the necessary expertise and
resources to engage in the market for acquisition and restructuring of
NPAs. These handful of ARCs dominate the market and they may have
strong tie ups with a few FPIs which perceivably restricts entry of new

investors.

il. Credit risk assessment by FPIs and ARCs may vary. By requiring ARC
participation, ARCs are elevated to a second investment committee for the
FPI and ARCs effectively get a “veto” on credit investments in NPAs by
FPIs (including having a veto as to the acquisition price). In fact, the extant
structure has the effect of forcing a “partnership” between an ARC and an
FPI, even if the risk appetite and commercial objectives of these entities

may vary distinctly.
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iii. Such “veto” right of ARCs is creating a bottle-neck in the market, reducing
transparency, competition and thereby prejudicing recoveries by lenders
including public sector banks. Effectively if an FPI must bid for NPAs
through one of the few ARCs rather than directly, the number of bidders
are reduced to such number of active ARCs.

iv. Despite having extensive experience in NPA restructuring, distressed
asset FPIs are denied ability to control decisions regarding the loan assets
as ARCs can often control much of the process.

V. ARCs are required to invest 15% acquisition price to ensure skin in the
game, but capital availability is a constraint that acts as an impediment
thereby restricting number of transactions.

Vi. Even if majority of the capital (85%) is invested by the FPIs, ARCs charge

fees which could have gone to Indian lenders as part of their recoveries.

5. All of the above concerns would be rectified if it is stipulated that securitization trusts
can be used by FPIs for acquisition of NPAs also. This should not impact the general
business of ARCs and partnerships between ARCs and FPIs can continue where it
adds value and there are genuine business synergies and commonality of goals.
Instead, ARCs can be permitted to act as debt arrangers to help fill a void currently
seen in the Indian market in this regard in respect of NPAs. ARCs are in many ways
perfectly placed to perform this role for NPAs. However, presently they are not
permitted to charge for this service. It is recommended that ARCs be permitted to do

this role and charge for the service.

6. Further, FPI Investors may also be allowed to directly purchase distressed loans
from banks within permissible annual prudential limits defined by RBI in consultation
with the Government of India. Incidentally, as mentioned earlier, the Reserve Bank
vide circular dated July 30, 2019 has patrtially liberalized this position by permitting
banks to sell, through assignment, certain loans (availed domestically for capital
expenditure in manufacturing and infrastructure sector if classified as SMA-2 or NPA,
under any one time settlement with lenders) to eligible ECB lenders provided, the
resultant external commercial borrowing complies with all-in-cost, minimum average
maturity period and other relevant norms of the ECB framework. For all other Non-
performing loans, the issue remains. FPIs and ECB lenders may be permitted to
purchase distressed loans across sectors directly from banks
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7. Further, exemptions and benefits currently granted under extant regulations to
ARCs to better assist with effective restructuring and resolution of stressed assets
should also be made available to FPIs investing in NPAs via securitization trusts.
Specifically, provisions applicable to enable aggregation of debt by ARCs and any

exemptions under SEBI guidelines may be extended to FPIs as well.

8. In order to address the issue of possible volatility that may emerge by allowing
foreign players to purchase Indian debt more freely, a scheme similar to that of
Voluntary Retention Route (VRR) recently introduced by RBI to enable FPIs to invest
in debt markets in India may be envisaged. Broadly, investments through the Route
are free of the macro-prudential and other regulatory norms applicable to FPI
investments in debt markets, provided FPIs voluntarily commit to retain a required
minimum percentage of their investments (75%) in India for a period of three years. It
is understood from market participants that the VRR has created a positive impact in
the market and hence can be adapted for enabling offshore market participate in the
secondary market for corporate loans, within the extant aggregate FPI limits.

9. While Mutual Funds may be permitted to launch special loan assets schemes, a
separate category of AlFs may be devised to allow investment in secondary loan

market for standard as well as distressed loans.

10. Pension funds registered with PFRDA invest in securities (bonds/debentures, etc.)
issued by corporates but they do not participate in corporate loans. They may be
permitted to participate in corporate loans also through either the primary market and/

or the secondary market route.

11. In terms of IRDAI (Investment) Regulations, 2016, insurance companies invest
mainly in Government securities and debentures/ bonds issued by corporates (within
the exposure/prudential norms specified by IRDAI). They cannot participate in
corporate loans as part of “Approved Investments”. Hence, Insurance Companies may
be permitted to participate in corporate loans also through either the primary market

and/ or the secondary market route.

12. A pictorial representation of presently permitted and potential participants is given
below. RBI may engage with the respective regulators to allow participation of the

other regulated entities in the secondary market.
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Market Participants

Existing
Investors

Potential
Investars

Lomestic

I
e

D.4 Schematic Representation of the market architecture
A schematic representation of the proposed architecture for the secondary market for

corporate loans is given below:

Lenders/Participants | Lenders/Participants g SParticipants | Lenders/Participants
[BOs) (BOs

Central Loan

Contract Registry
[Regd Owner)

Note: BO — Beneficial Owner
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D.5. Central Loan Contract Registry/Repository (CLCR)

1. Benefits envisaged in a CLCR: Currently there is no centralized/ public credit

registry. Also, the current norm is for individual lenders to auction loan assets using
their individual websites / public notices / invitations for EOIs etc. There is no
centralized platform for auction and sale of loan assets. A centralized registry would,
in effect, facilitate standardization with respect to information sharing, due diligence
process and verification, and book-keeping. A centralized platform would facilitate
interested purchasers to identify at one place all assets which are currently available.
Improved access would likely result in increased participation by potential buyers and
therefore enable better price discovery. A centralized platform could also lead to
consistency in pricing thereby ensuring similar recoveries for all lenders. The platform
will also help lenders justify the sale price should transaction commercials be
guestioned in the future.

2. Setting up of a CLCR: Accordingly, the Task Force recommends the setting-up of a

Central Loan Contract Registry (CLCR). The CLCR may be set up by an agency
accredited by the proposed SRB or RBI to enable participants transact in a transparent
manner. This will help in building liquidity in the secondary market through a smooth,
reliable and timely process and wider participation. The registry may serve as a ‘one
stop shop’ for all the information about the loans which are proposed to be sold such
as loan structure, loan servicing history, asset classification status, financial
information about the borrower, key details about the project documents, status of the
project, information about the borrower’s group, etc. Additionally, information related
to typical bid offer spreads on traded loans, which will help anchor price discovery for
market participants, may also be published. The platform can maintain the entire data

in a digitized form including indicative pricing, past trade data, etc.

3. Segregation of Ownership: Registration of charges at various registrar offices is an

essential feature of Indian charge registration process. However, the registration of
charge by the beneficial owners at various registrar offices where the property is
situated poses a challenge which needs to be addressed. In order to enable seamless
transfer of the loan portfolio amongst the participants, and ensure ease of doing the
transactions in the secondary market, it is imperative to segregate the ownership of
the security interest as ‘Registered Owner’ (RO) and ‘Beneficial Owner’ (BO). While
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the security trustee shall be deemed to be the RO for the security interest connected
to the wunderlying loan asset transacted in the secondary market, the
lenders/participants will be treated as BOs of the said security interest. Accordingly,
while the BO changes with every transaction in a given loan asset, the RO will remain
the same. Such segregation of the registration versus eventual beneficial interest
helps in avoiding additional documentation/process/costs on transfer of the asset from

one lender to another lender as the RO remains the same.

4. |lUs as CLCR: It is understood that the information stored with the Information

Utilities (IUs, as constituted under the Insolvency and Bankruptcy Code (IBC) and
allied regulations) is required to be authenticated by all parties to a debt/loan, even
where the financial information including the loan details and security structure are
submitted with the concerned IU by any other financial creditor. Such all-party
authentication of information about an existing debt including the security structure
helps achieve transparency, confidence as well as efficiency in the credit decisions of
lenders. Hence, instead of adopting any new mechanism for independent verification
of the above loan information, it is suggested that the database of IlUs may be allowed
to be used for secondary loan market transactions. As such, an IU may be better
placed to establish the Central Loan Contract Registry/Repository considering the
above synergies. In case, it is perceived that more than one agency needs to be

recognised for performing such role, it may be acted upon accordingly.

5. Digital Documentation Execution (DDE): The CLCR shall also serve as a repository

for all digitally executed contracts. Till the time the physical documents are transitioned
to a digital format, the Security Trustee may continue to hold the physical documents
and the Registry/Repository (CLCR) may have electronic links with Trustee for
verification. This will help the CLCR serve as single point for verified information
required during secondary market transactions. Incidentally, it is understood that
Digital Document Execution integrated with digital stamp duty payment and receipt
(from SHCIL) is being launched by National E-Governance Services Limited (NeSL),

an U towards dematerialization of financial contracts.

6. Legal Sanctity: The information with the IUs relating to the assets and liabilities of a

person is currently considered as a valid legal evidence for the purposes of the
insolvency resolution process under the IBC.
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7. Information Symmetry: Availability of the key information of the loan along with the

notification of initiating sale process helps in solving the problem of information
asymmetry at the very first level itself. Such a platform will enable the selling bank to
find the investors quickly and arrive at a best price discovery through quotes received
from multiple participants. The CLCR may also generate a unique identifier for all loans

reported to it.

8. Transition Provisions: To enable implementation of various recommendations of the

Task Force in a non-disruptive manner and at the same time to ensure that the
platform to be established for facilitating sale of corporate loans has the requisite
liquidity to be able to achieve its objectives, the task force recommends the following

transition provisions:

e All new corporate loans and the existing corporate loans due for refinancing or
renewal should comply with the standardisation of documents norms. In
consultation with Indian Banks Association (IBA)/Finance Industry
Development Council (FIDC), the SRB may specify standardized documents
for all such loans with a notified date from which these loans shall be compliant
to new standards.

e Within a reasonable period of setting up of the proposed sales platform as duly
notified by the SRB, which shall not be more than 3 months, all the loan sales
in respect of the above said loans should be mandated to be transacted on the
said platform;

e All the other existing corporate loans which do not fall due for renewal or
refinancing shall comply with the standardisation of documentation and other
norms set by the SRB and shall be enabled to be transacted in the loan sales
platform within the timeframe stipulated as under which shall run from the

above-mentioned notified date:

Category Timeframe

Aggregate single borrower 2 years
exposures across banks and
NBFCs above %1000 crores

Aggregate single borrower 3 years

exposures across banks and
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NBFCs from %500 crores to ¥1000

crores

All other corporate loans which do 4 years
not fall due for renewal or

refinancing

9. Synchronisation of Platforms: The Insolvency and Bankruptcy Board of India (IBBI)

has recently invited applications for setting up a platform for trading debt of distressed
companies (under IBC) and provision of interim finance, etc. In the long term, such a
platform (once established) also can be synced with the platform for loan sales, for

better coordination between registries and information verification.

D.6 Facility Agent

1. For many reasons, it is crucial for all lenders to appoint a facility agent (referred to
as agent) under their lending documentation. This would significantly aid and ease
loan trading, reduce information and other asymmetries between lenders and also help
borrowers to have a single point of contact. The facility agent could be a bank or a
third party who shall take care of the following roles in an independent and fair manner

a) Administering the loan related activities on behalf of the lenders (including
managing voting processes, waiver and consents requests and grants,
amendments, etc).

b) The borrower shall make all payments of interest and repayments of principal
and any other payments required under the loan agreement to the agent. The
facility agent then passes these monies to the banks to whom they are due.

c) Similarly, the lenders advance funds to the borrower through the facility agent,
with the agent being responsible for monitoring the "utilisation" or "drawdown"
of the facility as per the original terms of the loan.

d) Facility agent is also responsible for monitoring of covenants and passing
information to Registry/lenders.

e) The facility agent shall also maintain the record of transaction, storage of

documents or any other role as designated by the lead banker.
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2. The facility agent can also be sponsored by bank/s. The facility agent shall
preferably be an entity different from the lending banks. The proposed SRB shall
evolve detailed guidelines for the facility agents. However, if banks are acting as a
facility agent, there should be a Chinese wall segregating the lending function and
agency role and the agency function should be subjected to audit/supervisory review
from the perspective of conflict of interest and effective governance by RBI or any
other entity deemed fit and designated by RBI. It is important that the Facility Agent at
all times act impatrtially in the interests of all the lenders and that failure to do so has
the strictest of consequences. This will help ensure that there is credibility and in turn,

faith in the efficacy and reliability of such a system/agent.

D.7 Security Trustee

1. Currently, in bilateral loans there is no consistent market practice with respect to
creation of security in favour of a common security trustee (referred to as trustee). In
such cases, typically significant costs may be incurred and additional
documentation/processes may be involved on a loan transfer, for recreating security
or transferring security interest in favour of incoming lender. Hence, security for loans
put up for sale may be mandatorily created in favour of the security trustee to avoid
re-creation of security interest. The security trustee may hold the security on trust on
behalf of all the lenders from time to time, to enable seamless transfer of securities
from the seller to the buyer in the secondary market. This is important to ensure that
loan sales are not hindered by a need to update security perfection formalities or enter
into any documentation other than a simple accession intimation/agreement with the
security trustee without any involvement of the borrower. Also, the security trustee can
take care of making proportionate distributions to the secured lenders upon

enforcement.

2. The duties entrusted upon the security trustee shall be set out clearly either in a
separate security trust deed or in the facility agreement. Globally, security trustee
activities are taken care by bigger banks in the syndication, however, non-banks too
provide security trustee services. In the Indian context, we may permit either banks or
other regulated entities to act as a security trustee. However, if banks are acting as a
trustee, there should be a Chinese wall segregating the lending function and trustee
role and the trustee function should be subjected to audit/supervisory review from the
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perspective of conflict of interest and effective governance by RBI or any other entity

deemed fit and designated by RBI.
D.8 Credit Rating Agencies (CRAS)

The loans which are sold in the secondary market may be externally rated by the Credit
Rating Agencies accredited by RBI for the purpose of bank loan ratings. Rating should
reflect combined measure of probability of default and recovery percentage in case of
default. However, unrated loans should also be allowed to be transacted in the loan
sales platform. It is pertinent to mention that the CRAs already compute the recovery
percentages for Security Receipts issued by the ARCs. The external rating can be a
leading indicator for price discovery and to enable the participants distinguish between
loans. It may also facilitate investment decisions by insurance companies, pension

funds, mutual funds, FPIs, etc.

D.9 Other Market Intermediaries

Other market intermediaries like investment bankers, arrangers, law firms, valuation
agencies, etc. will also play a key role in the development of the secondary market for
corporate loans.

D. 10 Online Loan Sales Portal/Platform/Module

1. An online loan sales portal to conduct auctions and sale process may be designed
and maintained by the CLCR. This may be in the form of a separate module within the
CLCR. Any identification of a potential sale / auction in the CLCR shall automatically
reflect in the sales portal and bids may be submitted by the interested purchasers at
the portal. The objective is to segregate the functions of Information Utility and sales
portal to enhance efficacy but at the same time leverage the benefits of synergies.
While CLCR’s core objective shall be information registry, the loan sales aspects shall

rest with the separate sales module within the purview of the CLCR.

2. An online and transparent auction at the first level of sale of loan would also help in
ensuring any subsequent sale of loan assets in a transparent manner and in
developing a sophisticated secondary market for corporate loans. The platform may
subsequently perform processing and documentation of secondary loans after
transaction completion. Deals could be negotiated bilaterally as well, in which case the
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deal so finalised has to be executed in the sales platform. A robust portal will also
enable easier dispute resolution and reduce avoidable litigations on account of
increased transparency. Where contracting counterparties renege their obligations,
suitable penalties should be prescribed with appropriate disclosure of such behavior

to improve professionalism and reliability and disincentivise such acts.
D.11 Settlement Process

Upon execution of the transaction, the information may be transmitted by the loan
sales portal to the CLCR for effecting the change in the record of ownership in CLCR’s
books in respect of the concerned loan. The settlement can be through a regulated
settlement agent (which will involve deposit of all original documents with such agent
followed by deposit of cash sale proceeds with such agent and thereafter on the

settlement date, the proceeds and documents to be then exchanged).
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Chapter E — Legal Aspects

Legal Perspective on Saleable Loan Contracts and CLCR

1. The Task Force examined whether loan contracts being saleable would constitute
“securities” under the Securities Contracts (Regulations) Act (SCRA), 1956 (As
amended by the Finance Act, 2017) and whether the centralized loan contract registry

would constitute a “stock exchange”.

2. As discussed in earlier chapters of this Report, currently, the secondary market for
corporate loans in India largely involves inter-bank transactions undertaken on an ad-

hoc basis, and is currently extremely illiquid.

3. It is proposed to comparatively deepen the market by, inter-alia, setting up a
common loan registry for facilitating information sharing, due diligence process and
verification, and regularizing timelines for corporate loan sale transactions. A
centralized platform is aimed at enabling potential buyers to identify and perform
diligence on assets which are available. Improved access would likely result in

increased participation by potential buyers and therefore enable better price discovery.

4. In the aforesaid context, the Task Force examined whether: (I) credit facilities that
are proposed to be traded on a centralized registry/platform may be classified as
“securities” under the Securities Contract (Regulation) Act, 1956 (“SCRA”); and (ii) the
centralized registry/platform should be regarded as a “stock exchange” under the
SCRA.

5. “Securities” are defined under the SCRA to include “(I) shares, scrips stocks, bonds,

debentures, debenture stock or other marketable securities of a like nature in or of any

incorporated company or other body corporate...” (emphasis added)

6. A “stock exchange” is defined under the SCRA as a platform for “the purpose of
assisting, regulating or controlling the business of buying, selling or dealing in
securities”. Ergo, if the loans proposed to be sold do not comprise “securities”; the

centralized loan registry should not constitute a “stock exchange”.

7. Itis settled jurisprudence that the definition of “Securities” under the SCRA is a wide

and inclusive definition. However, while interpreting the scope of the term, various
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High Courts and the Supreme Court have observed that (a) this definition gives

emphasis to the words “marketable securities of a like nature”, giving a clear indication

of the requirement that the securities must be “marketable” or “freely transferable”, and

(b) applies to securities which enjoy a high degree of liquidity and can be freely bought

and sold in the open market.

8. In Bhagwati Developers v Peerless General Finance the Supreme Court, while

observing that marketability is akin to free transferability, opined (in the context of

shares of an unlisted public company) as follows:

“Subject to certain limited statutory restrictions, the shareholders possess the

right to transfer their shares, when and to whom they desire. It is this right which

satisfies the requirement of free transferability. However, when the statute

prohibits or limits transfer of shares to a specified category of people with

onerous conditions or restrictions, right of shareholders to transfer or the free

transferability is jeopardized and in that case those shares with these limitations

cannot be said to be marketable.” (emphasis added)

9. The Task Force is of the view that, the loans proposed to be sold should not meet

the criteria for marketability for the following reasons:

(a) Loan contracts are bespoke structured covenants and would be required to be

sold over-the-counter:

Each loan constitutes bespoke structured rights and obligations — having
been commercially negotiated between the parties and comprising non-
standard security interests, covenants, undertakings etc. that will need
to be individually diligenced by buyers before every sale transaction.
Each loan would also have unique underlying end-uses, collateral etc.
While it is proposed that the origination documents for loans should be
standardized to the extent possible (so as to enable ease of due
diligence for sale and purchase), loans would never comprise
homogenous interests / assets — and therefore would need to be
negotiated and sold over the counter.

Indeed, the centralized registry proposed also contemplates only over
the counter sale of corporate loans.
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iv.  Corporate loans would not have the degree of liquidity currently enjoyed
by corporate bonds, shares etc.

v.  The investor base for loan contracts is also limited — currently, only — (a)
banks, (b) NBFCs, (c) asset reconstruction companies, (d) securitization
trusts, (e)in the case of NPAs — SPVs having necessary capital and
expertise in resolving stressed assets, and (f) in the case of NPAs in the
infrastructure and manufacturing sector — eligible ECB lenders - are
permitted to acquire loans. This investor base is proposed to be
broadened only slightly — to include pension funds, mutual funds, etc
(potentially in phase two). Even then — the market for buying corporate

loans is limited and is not an open / liquid market.

(b) Loan contracts do not enjoy free transferability in view of the following

salient features:

i.  Some loan contracts stipulate requirements to obtain borrower consent
for assignment / novation of loans. If borrower consent requirements are
not included in the standardized documents / form part of the market
practice —the borrower shall be permitted to stipulate a bespoke
“negative list” / “black list” of entities to whom the loan contracts should
not be permitted to be sold. Thus, loan contracts cannot be sold
“‘whenever to whomever” and do not enjoy free transferability.

ii. For certain types of loans additional third party consents may be
required. For instance — loans secured by leased properties (such as
SEZ land etc.) would require the consent of the lessor. So also, loan
contracts secured by assignment of rights under concession documents
would require consent of the concessionaire for transfer.

iii.  Inthe overseas markets, there is no threshold determined for trading in
corporate loans. However, in the Indian context, it is considered
necessary to restrict the overall number of holders of a corporate loan at
any given point of time. Therefore, it is recommended that the SRB may
stipulate the minimum ticket size that shall be eligible for sale. The Task
Force is of the view that 5% or 10% of the loan outstanding can be a
reasonable threshold limit in this regard.
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iv.  “Free transferability” has been understood as the ability to vest title in
the purchaser such that the vesting of title in the purchaser should not
be made to depend on any other circumstance except the circumstance
of sale and purchase (Dahiben Umedbhai Patel and Ors. vs. Norman
James Hamilton and Ors.).

v. As transferability of loan contracts is expected to be subject to certain
fetters (including as aforesaid) - loan contracts do not enjoy free
transferability.

vi.  Corporate loans transacted in the secondary market are not unitized into
common denomination as in the case of shares or bonds having face

value.

10. Accordingly, the Task Force is of the view, loan contracts should not constitute
“securities” under the SCRA. And as a corollary, the centralized registry for facilitating

more efficient sale of loan contracts should also not constitute a stock exchange.
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Chapter F —Standardization of Documents

F.1. Need for Standardization of Documents

1. Internationally, LSTA, LMA and APLMA have played a major role in standardizing
the documentation aspects across US, Europe, Middle East, Asia Pacific and Africa.
These documents provide for standard terms and conditions for secondary market
transactions coupled with individualized Trade Confirmation (which contain negotiated

deviations between the parties).

2. In India, there is no standard loan documentation practice across banks. Several
banks have internally standardized template assignment agreement for loan transfers.
In case of corporate bonds in India, the information memorandum acts as a standard

offer document, though there are no standard terms in the said document.

3. A credit facility agreement along with an information memorandum is an essential
prerequisite for an effective secondary market. The self-regulatory body suggested to
be formed may initially focus on evolving standard documentation incorporating inter
alia, clauses in Annex Il as relevant. Deviations by banks can be included in the trade
confirmation or schedules and not in the main body which will remain standard and
unchanged for all loans. By having any deviations from the standard template collated
in a separate schedule will allow potential purchasers to easily review and assess
deviations rather than having to compare an entire loan document and this will ease

transacting in the secondary market for loans.

F.2. Primary Documentation

1. The primary documentation when the loan is put up for sale by the originator may

at a minimum contain the following:-

I. The term sheet which summarizes the commercial terms of the initial financing
by the originator banks and is used as a basis for drafting the loan agreement.
It sets out the parties involved, their expected roles and many key commercial
terms (for example, the type of facilities, the facility amounts, the pricing
negotiated and consented, the term of the loan and the covenant package that

will be put in place).
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il. Information Memorandum shall typically contain an executive summary, a
commercial description of the borrower's business, management, accounts, and
financial details (will be the issuer’s historical, pro forma, and projected
financials), industry overview as well as the details of the original loan facilities
given by the originator. It is not a public document and all potential lenders who
wish to peruse it will need to sign a confidentiality undertaking in the nature of a
NDA.

Iil. The Credit Facility Agreement sets out the detailed terms and conditions on
which the facility has been made available to the borrower. This should at a
minimum contain the following:

a. prepayment clauses if any,

b. financial covenants,

c. disclosure norms,

d. pricing, structure,

e. collateral detalils,

f. appointment of agent to manage compliance by the borrower,

transfer of loans,

= @

payments of interest and principal from borrower to lenders,

taking action/ representation of lenders interest in event of default
situations,
j. standardized holiday conventions,

k. standardized interest calculations,

formats of transfer certificates and process for transfers including
calculation of accrued interest, beneficiary of the same and transfer
mechanism,

. clauses for loan syndication,
treatments for costs and expenses,
taxes,

KYC documentation to be provided to the agent on annual basis,

L2 © o 5 3

Governing law and arbitration provisions, etc.

-~

Borrower consent for transfer and disclosure of information.

s. Approval mechanism for changes in loan documentation

V. Acceptance letter from CLCR for posting the identified asset.
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V. Agreement with facility agent regarding consent to act as the facility agent

Vi. Agreement with security trustee wherever applicable.

2. As a first step towards such standardization, the Task Force reviewed loan contracts
across instruments for common clauses present in each of these contracts.
Accordingly, Annexure Il contains an annotated list of some common clauses found
across loan contracts. The proposed self-regulatory body may examine the granular

aspects at the time of standardization.

F.3. Transfer Documents

1. Apart from standardization of the loan documents, the focus should also be on
reviewing the standard documents relevant for the sale processes. Currently, the
formats of the assignment agreement as provided by IBA serves as the only standard
document in a typical sale but efforts may be put in place in standardizing all the
relevant transfer documents. Such standardization will enable participation of wider

pool of investors in a given transaction
2. The transfer documents shall include the following:

i.  Non-Disclosure Agreement
i.  Due Diligence Documents
iii.  Offer Documents
iv.  Bid Document
v. Term sheet
vi.  Assignment Agreement / transfer certificate

vii.  Settlement agent service agreement
F.4. Information Disclosures

1. All corporate borrowers shall submit certain information to the CLCR as specified
by SRB. This loan information may be filed directly/ through facility agent in the
prescribed formats on a quarterly basis. Initially, this requirement may be mandated
for borrowers above a prescribed threshold of ¥250 crores in terms of aggregate
exposure of banks and NBFCs. Information regarding other borrowers may be
submitted on a need to know basis. These formats may be decided by the proposed

SRB. It may also be documented as a part of standard documentation that any loan
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downgrades and non-cooperation from the borrowers with the loan registry shall be
made public. As part of loan rating, the rating agencies shall disclose rating, rating
changes, non-cooperation etc. to the registry. The registry shall also enter into Non-
Disclosure Agreements with each participant for enabling due diligence.

2. A majority of the stakeholders who had interacted with the Task Force felt that LMA
documentations are more suitable for the Indian Context as compared to the LSTA
documentation, which the Task Force concurs with as the LMA recommendations are
rule based in nature and hence the same will be suitable for the Indian Market at this

initial stage.
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Chapter G —Benchmark Reference Rates

G.1. External Benchmark

For the purpose of developing secondary market of corporate loans, pricing of all the
loans must be based on an external benchmark as the current Marginal Cost of funds
based Lending Rate (MCLR) may not be comparable across banks. There has to be
a common base rate which can be an overnight rate or a term rate. In the primary
market lending, presently it is found that some lenders are adopting the RBI Repo rate

as the external benchmark in pricing the loans.
G.2. Overnight Tenure Benchmarking

In case of an overnight rate, FBIL is publishing both MIBOR and Market Repo
Overnight Rate (MROR). While MIBOR is calculated using the NDS Call transactions,
the MROR is calculated using basket repo transactions reported to CCIL. While
MIBOR is unsecured and represents the credit risk of banks, the MROR is a near risk
free rate due to its backing of Government securities. In terms of volume of
transactions, the MROR is backed by large volume of transactions compared to
MIBOR. Accordingly, MROR could be considered as a reasonably efficient overnight

benchmark.

G.3. Three to Six Months Tenure Benchmarking

1. In case of a Term rate of tenure 3 or 6 months, currently Financial Benchmarks
India Pvt Ltd (FBIL) is publishing Term Mumbai Interbank Offer Rate (MIBOR),
Certificate of Deposit (CD) rates and Treasury Bills (T-Bills) rates for the 3 and 6
months tenure. The Term MIBOR is based on submission of quotes due to lack of
depth in the underlying market. The CD rates are published based on transaction level
data and very often exhibit undue volatility due to lack of depth and liquidity in the
instrument. The T-BIill rates are calculated using the traded data from Negotiated
Dealing System-Order Matching (NDS OM) Platform. The rates are reasonably stable

and generally respond to monetary policy stance of RBI.

2. The T- Bill rates can be considered as a risk free rate and its adoption as a common
benchmark can be considered; however, this will require more active duration

management by banks.
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G.4 Benchmarking Notification

The SRB may engage with FBIL to notify a small menu of external benchmarks to be
adopted by all the lenders to facilitate standardization. Such a menu may also include

RBI Repo rate.
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Chapter H —Other Issues

H.1. Stamp Duty Implications

1. A genuine concern felt by the market participants when dealing with contracts which
may be shared across geographical boundaries (whether for diligence, record or
storage purposes), is the stamp duty implication even in case of access to documents
for diligence, record and storage purposes. Certain States have high rates of stamp
duty which means that sharing documents for diligence/storage/record purposes can

involve a high cost.

2. One temporary solution to the above concern may be the sharing of execution
versions of the underlying loan contracts and associated documents with the
prospective buyer. However, this must also be backed by a representation from the
seller that the execution version shared is identical to the executed contracts and
associated documents. The Task Force recommends that relaxation may be sought
under the applicable stamp duty related laws for the exemption of stamp duty for
documents shared for due diligence/record/storage purposes. This is critical, as it is
essential for the lenders to provide documents on the loan sales platform without

bearing the risk of attracting stamp duty for such disclosure.

3. In addition, the Task Force also recommends sales in the secondary market may
be exempted from Stamp Duty requirements to reduce the process requirements and

improve the ease of transactions.

4. The Task Force recommends the RBI to take up the above issues with the

Government for necessary legislative amendments.

H.2. Registration process

Registration of charges in the RoC, CERSAI and immovable property registration at
various registrar offices is an essential feature of Indian Charge registration process.
In the secondary market, the security trustee shall continue to maintain the names of
the beneficial owners and changes would be carried out in such private record as and
when sale transactions are executed and reported. As regards RoC filings, therefore,
template of the form may be revised to clarify that filing of names of the beneficiary
owners is not required since the same will be available with the security trustee.

However, the registration of charge by the beneficial owners at various registrar offices
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where the immovable property is situated poses a challenge which needs to be
addressed through a legislative amendment (State subject), whereby the secondary
market transactions are exempted from registration requirements and the security
trustee is given the full mortgage rights for holders of the loan. The Reserve Bank may

consider taking up the same with the Government of India.

H.3. Due Diligence

A prospective buyer is expected to have carried out all necessary due diligence prior
to the transaction date and any relevant "know your customer” checks. Due diligence
by a prospective buyer can start once the required confidentiality agreement (NDA)
has been entered into. Once entered into, the seller/CLCR can provide the buyer with
the necessary information, including copies of the credit documentation and financial

information.

H.4. Confidentiality issues

1. Non-Disclosure Agreement (NDA): One of the primary concerns of the CLCR is the

fine balance between maintaining confidentiality of information and disclosing
information which is essential for the platform to function. Importantly, selling lenders
would also typically have undertaken confidentiality obligations under the underlying
credit documentation. For the purpose of protecting confidentiality of such information,
the seller and all prospective buyers should execute a Non-Disclosure Agreement
(NDA) before the buyer conducts its due diligence.

2. Borrower’s Consent. Generally, the standardized document would provide

borrower’s consent for disclosure of standard information to the potential buyer who
has executed a NDA. Wherever the documentation is silent on the subject of
disclosure in respect of any specific critical aspect, borrower consent may be obtained
before any disclosure of information relating to the borrower, the group or the financing

received, including copies of the credit documentation.

3. Material Non Public Information (MNPD): It may also be possible that the

seller/purchaser may be privy to certain confidential information which it may be in a
position to disclose to the counterparty only after entering into suitable NDAs, due to
its confidentiality obligations or such other consideration. In this connection, it is
observed that LMA and the LSTA divide Material Non Public Information (“MNPI”)

51
Report of the Task Force on the Development of Secondary Market for Corporate Loans



between “Syndicate” Confidential Information (“SCI”), which is available to all
members of a lending syndicate that choose to receive it, and “Borrower” Confidential
Information (“BCI”), which is not available to all members of the syndicate and is
obtained through some other role played by the participant. Similar categorization is

recommended by which BCI can be shared only with borrower’s consent.

4. The seller/ buyer should be mindful of disparities between information held and
information disclosed or represented to counterparties. A common precaution against
common law fraud claims in such situations is the use of big boy letters, sometimes
called "sophisticated investor" letters in the U.K. Big boy letters are agreements
entered into prior to or at the time of a loan sale transaction in which the buyer and
seller acknowledge that each is a sophisticated investor, acknowledge that one party
may possess MNPI regarding the borrower, disclaim reliance on each other's
disclosures or omissions, and essentially state that each is a "big boy" and is entering
into the transaction notwithstanding any information disparity or its potential effect on
the value of the transaction. Big boy letters provide some defense against common
law fraud as the disclaimers contained therein work to negate reasonable reliance, a
typical element of common law fraud. They do not, however, offer protection against

infringements of securities laws.

5. Considering the above, it is recommended that the standard documentation which
is expected to be specified by the SRB shall address the issue of confidentiality, MNPI,

NDA and related aspects mentioned above.

6. In instances where the borrower / security provider is a listed company or if the
security interest created includes shares of a listed company, the information provided
to the sellers/ buyers may also include undisclosed price sensitive information (“UPSI”)
as defined in the Securities and Exchange Board of India (Prohibition of Insider
Trading) Regulations, 2015 (“Insider Trading Regulations”). The Insider Trading
Regulations prohibit sharing of UPSI and dealing on the basis of UPSI (and also
contain a deeming provision that any insider dealing while in possession of UPSI is

deemed to have traded basis such UPSI).

15 The Regulations define UPSI as any information, relating to a company or its securities, directly or indirectly,
that is not generally available which upon becoming generally available, is likely to materially affect the price of
the securities
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7. Exceptions to the restriction against sharing of UPSI include if such sharing is
pursuant to “legitimate purposes”. Notably, the selling lender will be seemed to be an
insider, and may also be restricted against sharing such UPSI — and the “legitimate
purposes” exception may not cover such sharing of information for potential trading.
RBI may consider to take up the matter for relaxation with Securities and Exchange
Board of India (“SEBI”) for sharing of such information with potential investors, so long
as the same is for bona fide transactions. Alternately, if such information is not shared

the “big boy” approach mentioned as above can be adopted.

8. Further, “dealing” includes creation and enforcement pursuant to invocation of a
pledge. Thus, secondary sales of loans which involve a “release and recreation” of
pledge for such trading may technically fall within this restriction. RBI may seek clarity
from SEBI that such “release and recreation” of pledge pursuant to secondary trading
of loans should not be considered to be “dealing” as restricted under the Insider
Trading Regulations (unless it is proven that such “release and recreation” was not a

bone fide transaction).

H.5. Chinese Wall

1. Segregation for confidentiality: There may be a Chinese wall between persons who

are in possession of confidential information owing to the potential sale on the
secondary market and the rest of the persons employed/engaged by the buyer who
may otherwise be dealing with securities/ undertaking trades. This may include
physical segregation of people/ documents or a specific restriction on communication

between such persons.

2. Training and awareness: Another measure is training of staff, employees and other

connected persons of the buyer. Such training must be aimed at creating awareness
amongst such persons who are in possession of confidential or price sensitive
information, of the consequences of unapproved handling or disclosure of such

information.
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H.6. Supervisory Review of Secondary Market Loans

1. Regulators in the US undertake two examinations (audits) scheduled in the first and
third quarters. After the examination phase is completed, results are compiled and
distributed to federally supervised institutions that are agents or participants in a
Shared National Credit (SNC) Program. This has been a major reason for the success
of secondary loan market in the US. The participants in US SNC market derive a
comfort of periodical review by US regulators. Similarly, the bank that is holding SNC

does not individually get audited for that loan thereby avoiding duplication.

2. In the Indian context too, it is suggested that the supervisory review by the Reserve
Bank of India of a specific secondary market loan may be conducted at one place
either at the facility agent or at the Lead Lending Bank (the bank having the largest
exposure to the assets). This will significantly enhance the comfort of the participants
in the secondary loan market. In addition, it will avoid duplication of examinations by
RBI.

H.7. Separate credit limits for trading in SRs and PTCs

Under the extant securities regulations, foreign portfolio investors are required to avalil
corporate debt limits, for investing in corporate debt instruments. We understand that
submissions have been made to SEBI to create a separate sub-limit for investment in
security receipts for acquisition of non-performing loans and loans classified as SMA-
02. Such sub-limit should also be applicable for investments in pass through
certificates for investment in standard loans / non-performing loans. This will enhance
participation by foreign investors using the foreign portfolio investor registration route

for credit investments.

H.8. Minimum Holding Period (MHP) and Minimum Retention Requirements
(MRR)
1. The originating banks can sell the loans only after these have been held by them

for a minimum period in their books to ensure that the project implementation risk is
not passed on to the buyers and a minimum recovery performance is demonstrated
prior to sale to ensure better underwriting standards. Similarly, a Minimum Retention
Requirement may be prescribed to ensure that the originating banks have a stake in

the performance of the loan assets so as to ensure Skin in the Game. However, the
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existing MHP and MRR prescriptions were stipulated in 2012 and need to be reviewed
in the current scenario. Besides considering reduction of MHP duration, the Reserve
Bank of India may consider relaxing the MRR of 100% during the MHP so as to enable
the originating banks to offer sizeable portion of the loan for sale in the secondary
market. Further, RBI may consider waiving the MRR beyond the MHP. This relaxation
will not impact the existing loans that have run beyond the MHP and would be relevant
in the context of new loans. The present dispensation of MHP and MRR in the case of
sale of stressed assets to ARCs can be extended to sale of stressed assets to any

participant in the secondary market, once participants other than ARCs are permitted.

2. It is important to note that all the international markets studied'® had neither MHP
nor MRR requirements for syndicated loans. A typical fraction that is held varies from
8% to 53% at the time of origination (Nara, 2015). Syndicates structures and market
conditions often reflect the quality of the borrower, with borrowers that are of lower
credit quality and require greater monitoring having smaller syndicates where the lead
bank retains a larger share (Sufi, 2007). Furthermore, lead bank reputation partially
mitigates the information asymmetry problems between lead banks and syndicate

participants.

3. At the same time, Santos and Shao (2015) show that there is a trade-off between
lender share and liquidity in the secondary market. Specifically, they show that loans
where the arranger did not retain any share (i.e. had 0% holding) had significantly
better liquidity relative to loans where the arranger retained a share in the secondary
market. They also find that loans with larger syndicates and loans with different

classes of investors had better liquidity.

4. Based on the above, the Task Force concludes that there is an inherent trade-off
between MRR and liquidity, while at the same time, a higher MRR may often be
necessary for borrowers with greater uncertainty. The international evidence suggests
that market participants are fully aware of the risks of a lower lead lender share and

thus demand a higher share for more risky borrowers.

16 santos, J.A, and P. Shao, 2018, Loan Ownership and Liquidity in the Secondary Market, Working Paper,
Federal Reserve Bank of New York Mora, N , 2015, Lender Exposure and Effort in the Syndicated Loan Market,
Journal of Risk and Insurance, Vol 82, No 1, pages 205-252.

Sufi, A, 2007, Information Asymmetry and Financing Arrangements: Evidence from Syndicated Loans, Journal
of Finance, Vol 62, No. 2, pages 629-668.
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H.9 Capital Charge, Accounting, Asset Classification and provisioning norms

The purchasing banks shall maintain borrower-wise accounts for the proportionate
amounts purchased in respect of those accounts. The overdue status of the individual
loan accounts should be determined with reference to repayment received in each
account and accordingly asset classification and provisioning shall be made. The
originating bank may continue to maintain borrower-wise accounts for the
proportionate amounts retained in respect of those accounts. The overdue status of
the individual loan accounts should be determined with reference to repayment
received in each account and accordingly asset classification and provisioning shall
be made. The capital adequacy treatment for purchase of loans will be as per the rules

applicable to loans directly originated by the banks.
H.10 Credit Monitoring

1. The purchasing banks need to monitor on an ongoing basis and in timely manner
the performance information on the loans purchased and take appropriate action
required, if any. Action may include modification to exposure ceilings to certain type of
asset classes, modification to ceilings applicable to originators etc. For this purpose,
banks should establish formal procedures appropriate and commensurate with the risk
profile of the purchased loans. Such procedures should be as rigorous as that followed
by the bank for portfolios of similar loans directly originated by it.

2. Depending upon the size of the portfolio, credit monitoring procedures may include
verification of the information submitted by the bank’s concurrent and internal auditors.
The servicing agreement should provide for such verifications by the auditors of the
purchasing bank. All relevant information and audit reports should be available for
verification by the Inspecting Officials of RBI during the Inspections of the purchasing
banks.
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Chapter | — Step by Step Rollout of the Secondary Market

The Task Force recommends the following measures to be taken to facilitate the

development of the secondary market for corporate loans:

1.

The Reserve Bank may facilitate the establishment of a SRB, within a period of
three months from the date of acceptance of the recommendations. The SRB will
standardise the loan documentation and covenants, periodically review the
documentation, ensure standardization of practices, and promote growth, liquidity,
efficiency and transparency of the secondary market for corporate loans in

alignment with the broad regulatory objectives.

. The SRB may interact with LMA, LSTA or APLMA as deemed appropriate to

commence its operations and carry out its mandate, including the implementation

of transition provisions for the existing corporate loans, in a time bound manner.

. The SRB may initiate dialogue with the banks and IBA to arrive at the detailed

modalities of secondary sales including the documentation, transfer structures and
related protocols, confirming adherence to extant prudential norms and other legal,

regulatory and statutory prescriptions.

. The SRB may notify a small menu of external benchmarks in consultation with FBIL,

to be adopted by all the lenders to facilitate standardization

. The SRB may initiate discussion with banks and IU to establish the CLCR by

working out the detailed design structure, infrastructure including establishment of
sales platform, technological aspects, nature of incorporation, ensuring legal

sanctity of its operations, executing agreements with other agencies, etc.

. The SRB may then work out the eligibility criteria for accreditation of various market

intermediaries like facility agents, security trustees, investment bankers, arrangers,
law firms, valuation agencies, etc. Applications may be invited for the above roles
from interested entities and accreditation may be granted after appropriate due

diligence of their financials, past track record, fit and proper criteria, etc.

. All the initial activities undertaken by the SRB shall be in close consultation and

concurrence with the Reserve Bank.

. The SRB may obtain the appropriate approvals from all the relevant authorities

including RBI, MCA, etc., as applicable, before the commencement of the

operations in the actual sales platform.
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9. The Reserve Bank may engage with other sectoral regulators (SEBI, IRDAI and
PFRDA) to amend their regulations so as to allow entities regulated by these
regulators to participate in the secondary loan market. This will enable broad basing
of the market.

10. The Reserve Bank/ IBA may request Government of India to permit relaxations
from the extant stamp duty laws and registration requirement processes in respect

of assets transferred from one lender to another lender/ participant.
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Chapter J — Recommendations of the Task Force

The Terms of Reference of the Task Force is to review the existing state of the market
for loan sale/transfer in India as well as the international experience in loan trading
and, to make recommendations to facilitate the development of the secondary market

for corporate loans. Accordingly, the Task Force recommends the following measures:

(i) Policy/requlatory interventions warranted

1. Currently, assets purchased from other entities are not eligible for further sale
through assignment or securitization. RBI would need to relax these restrictions
to enable taking-off of the secondary market for corporate loans.

2. The existing MHP and MRR prescriptions were stipulated in 2012 and need to
be reviewed in the current scenario. Besides considering reduction of MHP
duration, the Reserve Bank of India may consider relaxing the MRR of 100%
during the MHP so as to enable the originating banks to offer sizeable portion
of the loan for sale in the secondary market. Further, RBI may consider waiving
the MRR beyond the MHP. This relaxation will not impact the existing loans that
have run beyond the MHP and would be relevant in the context of new loans.
The present dispensation of MHP and MRR in the case of sale of stressed
assets to ARCs can be extended to sale of stressed assets to any participant
in the secondary market.

3. No MHP and MRR requirement may be mandated for secondary and
subsequent sales of loans purchased through the sales platform in the
secondary market.

4. Currently, securitization is permitted only for pool of homogenous assets. RBI
may consider permitting single loan securitization and allow MFs, PFs, AlFs,
FPlIs and Insurance Companies to participate in these securities.

5. FPIs are presently allowed to invest in stressed assets through SRs issued by
ARCs or directly invest in NCDs/bonds issued by borrowers. FPIs are not
permitted to acquire any NPAs directly from banks / NBFCs. FPI Investors may
be allowed to directly purchase distressed loans from banks within an annual
prudential limits defined by RBI in consultation with Government of India.

6. The extant regulations permit acquisition of standard loans by securitization

trusts which, in turn, issue PTCs to FPIs. Such express permission is currently
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not provided for FPIs to acquire NPAs through securitization trusts. These FPIs
have to come through the ARCs to participate in the distressed loan market.
The securitization trusts route may also be permitted for acquisition of NPAs by
FPlIs.

7. One of the deficiencies observed in the Indian market is the inadequacy of debt
arrangers. ARCs are in many ways perfectly placed to perform this role for
NPAs. ARCs may be permitted to act as debt arrangers and therefore be
allowed to charge fees for such services.

8. The Reserve Bank vide circular dated July 30, 2019 has permitted banks to
sell, through assignment, certain loans (availed domestically for capital
expenditure in manufacturing and infrastructure sector if classified as SMA-2 or
NPA, under any one time settlement with lenders) to eligible ECB lenders
provided, the resultant external commercial borrowing complies with all-in-cost,
minimum average maturity period and other relevant norms of the ECB
framework. FPIs and ECB lenders may be permitted to purchase distressed
loans directly from banks across sectors under this scheme. This will pave the
way for additional turnaround financing by them.

9. Extant regulations on ARCs for facilitating effective restructuring and resolution
of stressed assets should also be made available to FPIs investing in NPAs.
Specifically, provisions applicable to enable aggregation of debt by ARCs and
any exemptions under SEBI guidelines may be extended to FPIs as well.

10.In order to address the issue of possible volatility that may emerge by allowing
foreign players, a scheme similar to that of Voluntary Retention Route (VRR)
recently introduced by RBI to enable FPIs to invest in debt markets in India may
be envisaged. Broadly, investments through the Route are free of the macro-
prudential and other regulatory norms applicable to FPI investments in debt
markets, provided FPIs voluntarily commit to retain a required minimum
percentage of their investments (75%) in India for a period of three years. It is
understood from market participants that the VRR has created a much positive
impact in the market and hence can be adopted in the case of secondary market
for corporate loans.

11.The extant provisions of The Securitisation and Reconstruction of Financial
Assets and Enforcement of Securities Interest (SARFAESI) Act, 2002 may also
be extended to other participants (viz., MFs, AIFs, PFs and Insurance
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companies) apart from banks and FlIs, which are recommended for broad-
basing the secondary market for corporate loans. This will facilitate resolution
of stressed assets by all the participants in an effective and coherent manner.

12.RBI may consider to take up the relaxation regarding UPSI as defined in the
Securities and Exchange Board of India (Prohibition of Insider Trading)
Regulations, 2015 (“Insider Trading Regulations”) with SEBI for sharing of such
information with potential investors, so long as the same is for bona fide
transactions in the secondary market for corporate loans.

(ii) Creation of Self-Regulatory Body for oversight and Central Loan Contract Reqistry

13.The Reserve Bank may facilitate the establishment of a Self-Regulatory Body
(SRB), within a period of three months from the date of acceptance of the
recommendations.

14.The SRB will standardise the loan documentation and covenants, periodically
review the documentation, ensure standardization of practices, and promote
growth, liquidity, efficiency and transparency of the secondary market for
corporate loans, both new as well as existing, in alignment with the transition
provisions and broad regulatory objectives.

15.This body may be set-up as an association by Scheduled Commercial Banks,
Public Financial Institutions and other related entities, and may be incorporated
as a Section 8 Company under the Companies Act, 2013 similar to FIMMDA or
FEDAI.

16.The SRB shall establish the Central Loan Contract Registry by working out the
detailed design structure, infrastructure, technological aspects, nature of
incorporation, ensuring legal sanctity of its operations, executing agreements
with other agencies, etc.

17.The SRB shall arrive at the detailed modalities of secondary sales including the
documentation, transfer structures and related protocols which may facilitate
information symmetry, confirming adherence to extant prudential norms and
other legal, regulatory and statutory prescriptions.

18.For the purpose of developing secondary market of corporate loans, pricing of
all the loans must be based on an external benchmark as the current MCLR

may not be comparable across banks. The SRB may engage with FBIL to notify
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a small menu of external benchmarks to be adopted by all the lenders to

facilitate standardization.

(iii) Design of the Secondary Market Infrastructure

19.An online loan sales portal to conduct auctions and sale process may be
designed and maintained by the CLCR. This may be in the form of a separate
module within the CLCR. Any posting of a potential sale / auction in the CLCR
shall automatically reflect in the sales portal and bids may be submitted by the
interested purchasers at the portal. The objective is to segregate the functions
of Information Utility and sales portal to enhance efficacy but at the same time
leverage the benefits of synergies. While CLCR’s core objective shall be
information registry, the loan sales aspects shall rest with the separate sales
module within the purview of the CLCR.
20.For the optimal sequencing of the market, the Task Force recommends that
term loans be prioritized for sale in the secondary market. Subsequently,
depending upon the experience gained, other categories of loans like revolving
credit facilities (cash credit, credit card receivables, etc.), assets with bullet
repayment and non-fund based facilities should follow suit. For non-fund based
facilities, the approach shall be through novation. Both standard and non-
performing loans may be permitted for sale under the secondary market.
21.To enable implementation of various recommendations of the Task Force in a
non-disruptive manner and at the same time to ensure that the platform to be
established for facilitating sale of corporate loans has the requisite liquidity to
be able to achieve its objectives, the task force recommends the following
transition provisions:
¢ All new corporate loans and the existing corporate loans due for refinancing
or renewal should comply with the standardisation of documents norms. In
consultation with Indian Banks Association (IBA)/Finance Industry
Development Council (FIDC), the SRB may specify standardized
documents for all such loans with a notified date from which these loans
shall be compliant to new standards.
e Within a reasonable period of setting up of the proposed sales platform as

duly notified by the SRB, which shall not be more than 3 months, all the
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loan sales in respect of the above said loans should be mandated to be
transacted on the said platform;

¢ All the other existing corporate loans which do not fall due for renewal or
refinancing shall comply with the standardisation of documentation and
other norms set by the SRB and shall be enabled to be transacted in the
loan sales platform within the timeframe stipulated as under which shall run

from the above-mentioned notified date:

Category Timeframe

Aggregate single borrower 2 years
exposures across banks and
NBFCs above %1000 crores

Aggregate single borrower 3 years
exposures across banks and
NBFCs from %500 crores to 31000

crores

All other corporate loans which do 4 years
not fall due for renewal or

refinancing

22.In the overseas markets, there is no threshold determined for trading in
corporate loans. However, in the Indian context, it is considered necessary to
restrict the overall number of holders of a corporate loan at any given point of
time. Therefore, it is recommended that the SRB may stipulate the minimum
ticket size that shall be eligible for sale. The Task Force is of the view that 5%
or 10% of the loan outstanding can be a reasonable threshold limit in this
regard.

23.Virtual information sharing between the ROC, CERSAI, IU and the sales
platform may be enabled such that the potential buyer can verify details of
security interests and perfection related filings with the ROC, CERSAI, IU via /
access through the platform.

24.The Insolvency and Bankruptcy Board of India (IBBI) has recently invited
applications for setting up a platform for trading distressed companies (under

IBC) and provision of interim finance, etc. In the long term, such platform (once
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established) also can be synced with the proposed platform for loan sales, for

better coordination between registries and information verification.

(iv) Market intermediaries

25.The SRB shall come out with the detailed eligibility criteria for accreditation of
various secondary market intermediaries like settlement entities, facility agents,
security trustees, investment bankers, arrangers, market makers, law firms,
valuation companies, etc. Applications may be invited for the above roles from
interested entities and accreditation may be granted after appropriate due
diligence of their financials, past track record, fit and proper criteria, etc. Above
market intermediaries will play a key role in the development of the secondary
market for corporate loans. The need for and role of the above mentioned third
party intermediaries have been adequately delineated in Chapter D as part of
the proposed Architecture for the Secondary Market.

(v) Measures for enhancing participation of buyers and sellers

26.The “Approved Investments” category under IRDAI (Investment) Regulations,
2016 and investment regulations of PFRDA may be amended to permit
insurance companies and pension funds respectively to participate in the
secondary market for corporate loans.

27.Mutual Funds may be permitted to launch special loan assets schemes, a
separate category of AlFs may be devised to allow investment in secondary
loan market for standard as well as distressed loans.

28.Alternate Investment Funds and FPIs may be permitted to participate in the
secondary market for corporate loans by the Government of India through their
respective regulators.

29.Under the extant securities regulations, foreign portfolio investors are required
to avail corporate debt limits, for investing in corporate debt instruments. It is
understood that submissions have been made to SEBI to create a separate
sub-limit for investment in security receipts (for acquisition of non-performing
loans and loans classified as SMA-02). Such sub-limit should also be applicable

for investments in pass through certificates (for investment in standard loans /
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non-performing loans). This will enhance participation by foreign investors

using the foreign portfolio investor registration route for credit investments.

(vi) Any other matter incidental to the issue

30.Relaxation may be sought under the applicable stamp duty related laws for the
exemption of stamp duty for documents shared for due diligence/record/storage
purposes. This is critical, as it is essential for the lenders to provide documents
on the loan sales platform without bearing the risk of attracting stamp duty for
such disclosure.

31.In addition, the Task Force also recommends sales in the secondary market
may be exempted from Stamp Duty requirements to reduce the process
requirements and improve the ease of transactions. The Task Force
recommends the RBI to take up the above issues with the Government for
necessary legislative changes.

32.Relaxations may be provided from the extant registration requirement
processes in respect of assets transferred from one lender to another lender/
participant.

33.The supervisory review by the Reserve Bank of India of a specific secondary
market loan may be conducted at one place, may be either at the facility agent
or Lead Lending Bank (the bank having the largest exposure to the assets).
This will significantly enhance the comfort of the participants in the secondary

loan market. In addition, it will avoid duplication of examinations by RBI.

65
Report of the Task Force on the Development of Secondary Market for Corporate Loans



References

1. Bushman, R.M., 2009, The University of North Carolina at Chapel Hill, Kenan-
Flagler Business School and Regina Wittenberg-Moerman, The University of
Chicago Booth School of Business (2009), “Does secondary loan market
trading destroy lenders’ incentives?”.

CRISIL-Assocham Report (January 2018)

Enterprise Survey, World Bank

IRDAI Annual Report, 2017-18

LMA Guide to Secondary Loan Market Transactions, April 2016

Loan Market Association — An Overview: Lending & Secured Finance, 2019.

A A T R

Loan Syndications and Trading: An Overview of the Syndicated Loan Market:

Lending & Secured Finance, 2019.

8. Madan Sabnavis (April 18, 2019), “Secondary market for loans is the right way
to go”, Financial Express.

9. RBI Circular A.P. (DIR Series) Circular No. 04 dated July 30, 2019 on External
Commercial Borrowings (ECB) Policy — Rationalisation of End-use Provisions.

10.RBI Circular DBOD.No.BP.BC.144/21.04.048-2000 dated February 29, 2000
on Income Recognition, Asset Classification, Provisioning and other related
matters and Capital Adequacy Standards - Takeout Finance.

11.RBI circular DBOD.No.BP.BC.57/62-88 dated December 31, 1988 on Inter-
Bank Participations.

12.RBI Circular DBR.N0.BP.BC.43/21.01.003/2018-19 dated June 3, 2019 on
Large Exposure Framework

13.RBI Circular DBR.No.BP.BC.45/21.04.048/2018-19 dated June 7, 2019 on
Prudential Framework for Resolution of Stressed Assets

14.RBI Circular DBR.N0.BP.BC.9/21.04.048/2016-17 dated September 1, 2016 on
Guidelines on Sale of Stressed Assets by Banks

15.RBI circulars CPC.BC.95/279-A-88 dated October 8, 1988; IECD.No.PUD.227/

C.446(PL)88/89 dated November 7, 1988, IECD.N0.20/08.12.01/97-98 dated

December 2, 1997 and DBOD.No.BP.BC-104/21.04.048/2011-12 dated May

10, 2012 regarding ‘Transfer of Borrowal Accounts from One Bank to Another’.

66
Report of the Task Force on the Development of Secondary Market for Corporate Loans



16.RBI Circulars DBOD.No.BP.BC-103/21.04.177/2011-12 dated May 7, 2012 and
DBOD.NO.BP.BC.60 / 21.04.048/2005-06 dated February 1, 2006 regarding
Guidelines on Securitisation of standard assets.

17.Santos, J.A, and P. Shao, 2018, Loan Ownership and Liquidity in the
Secondary Market, Working Paper, Federal Reserve Bank of New York Mora,
N , 2015, Lender Exposure and Effort in the Syndicated Loan Market, Journal
of Risk and Insurance, Vol 82, No 1, pages 205-252.

18.Securities And Exchange Board Of India (Public Offer And Listing Of
Securitised Debt Instruments) Regulations, 2008

19. Shared National Credit Program, 1st and 3rd Quarter 2018 Examinations

20.Shromona Ganguly (2019), “India’s Corporate Bond Market: Issues in Market
Microstructure”, RBI Paper

21.Singh, B. (2007), “Corporate choice for overseas borrowings: The Indian
evidence”, RBI Occasional Paper, Volume 28, No 3, Winter 2007

22.Sufi, A, 2007, Information Asymmetry and Financing Arrangements: Evidence
from Syndicated Loans, Journal of Finance, Vol 62, No. 2, pages 629-668.

67

Report of the Task Force on the Development of Secondary Market for Corporate Loans



Annex |

Meetings Held by the Task Force

S. No. Date External Participants Invited

1 | June 3, 2019 Internal Meeting

State Bank of India

J.P. Morgan Chase Bank

Deutsche Bank AG

Bank of America

Financial Benchmark India Pvt. Ltd (FBIL)

2 | June 25, 2019 #

Edelweiss ARC

Clearing Corporation of India Limited
3 | July 2, 2019 National Securities Depository Limited
Kirkland & Ellis, Law Firm, *

ICICI Bank

Varde Partners,

CRISIL Ratings

Larsen & Toubro

4 | July 22, 2019 National Stock Exchange of India Ltd
National e-Governance Services Ltd

Vistra ITCL India (on behalf of ASSOCHAM)
Khaitan & Co.

5 | July 23, 2019 # Pension Fund Regulatory and Development Authority*

6 | August 5, 2019 # | Securities and Exchange Board of India
Murugappa Group

7 | August 14, 2019 # | Indian Bank
Mahindra & Mahindra (on behalf of FICCI)

8 | August 21, 2019 Internal Meeting

* Via Video Conference
# Presentations followed by Internal Deliberations
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Annex Il

Common clauses across loan contracts

(a) Definitions and Interpretations;

(b) Terms of the facility:

This includes variations on the following aspects:

Nature / end-use (funded, non-fund based, working capital, loan
against shares, loan against property, bill discounting, export
credit, etc.)

Interest (terms of payment, charging of interest, interest rate, etc.)
Repayment (tenor / maturity, amortization, repayment schedule,
etc.)

Prepayment (voluntary, mandatory, options, etc.); and

Fees and charges (processing fees / upfront fee / commitment
fee, default / penal interest)

End use restrictions / purpose of the facility clauses are more common
in ECB facilities but domestic loan contracts may also contain such
clauses. For NCDs, the end-use or utilisation clause will be replaced by
the manner of issuance and subscription of debentures. An end-use
provision may be absent in agreements such as a simple working capital
agreement.

(c) Conditions Precedent are common across contracts but may be heavily
negotiated and specific to due diligence results. Some examples of
common conditions precedent include:

Corporate authorisations;

Certification of representations and warranties;

Absence of defaults or legal proceedings against the parties;
Third party consents;

Absence of insolvency proceedings against parties;
Security creation, if applicable; and

Payment of fees.

Conditions precedent may also include requirements which are specific
to an instrument such as an ECB or NCD.

(d) Conditions Subsequent are also common across contracts but may be
heavily negotiated and specific to due diligence results. Some examples
of common conditions subsequent (some of which may also be
conditions precedent to further drawings) precedent include:
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e Creation of security, if applicable;

e Perfection of security, if applicable;

e Form filings under appropriate laws;

e End-use certification, if applicable;

e Filing with IUs; and

e Filings with CERSAI for secured contracts.

(e) Security: This clause is common in all secured loans. This clause will
typically include:

e What exactly is the security for the facility (including description
of assets);

e Timelines for creation of security; and

e Security cover / margin requirements.

(f) Representations and warranties: These are common across all contracts
but are typically negotiated. Representations and warranties ordinarily
pertain to:

e Authority / capacity to enter into the contract;

e Authorizations and consents required to enter into the contract;
¢ No legal proceedings against the parties;

¢ No insolvency proceedings;

e Business related representations; and

e Title to security.

(g9) Covenants and undertakings: These clauses are also common across
all loan contracts. Such covenants or undertakings may include:

e Positive covenants;

e Negative covenants;

¢ Information and financial covenants; and
e Miscellaneous covenants.

(h) Events of default: This clause is also common across all loan contracts.
Events of default may include:

e Payment default;

e Misrepresentations;

e Breach of obligations;

e Insolvency / winding up / dissolution;

e Nationalization / expropriation of security;
e Material litigation;
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e Material adverse effects;

e Change of control;

e Repudiation of the contract;

e Cessation of business of the borrower;

e Invalidity of the contract;

e Inadmissibility of the contract;

e Cross-default;

e Security related events of default such as security being in
jeopardy, decrease in value of the security and title defects; and
Business related events of defaults.

(i) Consequences of events of default: This clause is also common across
contracts and may include the following consequences of default:

e Acceleration of the loan contract;

e Security enforcement;

e Appointment of a director by the lender;

e Conversion of debt into equity, if applicable; and
e Rights under applicable law

() Indemnity: This is also a common clause across loan contracts.

(k) Assignment and transfers: This clause is also common across loan
contracts and records the lender’s rights to sell, transfer, novate, risk
participate or assign its rights / receivables under the loan.

() Costs and expenses: This clause is also common across loan contracts.
Further, provisions for increased costs are usually seen in contracts with
foreign lenders (mostly ECB documents). Some domestic lenders are
also including such an increased cost clause in their contracts.

(m)Set-off: This clause is common across loan contracts to prevent the
borrower from setting off any payment obligations under the loan
contract;

(n) Notices;

(o) Severability;

(p) Remedies and waivers;

(q) Amendments;
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(r) Confidentiality and disclosure of information: This clause is common
across loan contracts and may include conditions for disclosure of
information relating to the loan contract;

(s) Counterparts;

(t) Survival: This clause is commonly used to continue obligations of some
parts of the contract such as the confidentiality provisions;

(u) Additional documents and further assurances: This clause is common in
domestic loan agreements;

(v) Liens: This clause is more common in domestic loan agreements;

(w) Entire Agreement;

(x) Governing Law and Jurisdiction; and

(y) Conduct of business by finance parties: This clause is not very common,

especially in domestic loan contracts. It may be included if sought by a
lender.
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